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Agency/Board/Commission: | Tennessee Department of Finance and Administration

Division: | Bureau of TennCare
__Contact Person: | George Woods

Address: | Bureau of TennCare

310 Great Circle Road

Nashville, TN

Zip: | 37243
Phone: | (615) 507-6446
Email: | george.woods@tn.gov_

Rule Type:
X Emergency Rule

Revision Type (check all that apply):
~ X _ Amendments
__ New
__ Repeal

_Statement of Necessity: )
The Appropriations Act, Public Chapter 427, effective July 1, 2015, requires the Bureau of TennCare to reduce
expenditures for CHOICES Group 3. The reduction will be accomplished by limiting new enrollment into
CHOICES Group 3 to individuals eligible in an SSI eligibility category, consistent with the waiver authority
granted to the State pursuant to its approved 1115 demonstration.

T.C.A. § 4-5-208 permits an agency to adopt an emergency rule when it is required by enactment of the general
assembly to implement rules within a prescribed period of time that precludes utilization of rulemaking
procedures for promulgation of permanent rules.

Based upon the above information, | have made the finding that the emergency adoption of this rule is required
in order to achieve implementation by July 1, 2015.

For a copy of this emergency rule contact: George Woods at the Bureau of TennCare by mail at 310 Great
Circle Road, Nashville, Tennessee 37243 or by telephone at (615) 507-64486.

LA
Darin J. Gardon
Director, Bureau of TennCare

Tennessee Department of Finance and Administration
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Rule(s) Revised (ALL chapters and rules contained in filing must be listed here. If needed, copy and paste
additional tables to accommodate multiple chapters. Please enter only ONE Rule Number/RuleTitle per row)

Chapter Number | Chapter Title

1200-13-01 TennCare Long-Term Care Programs

Rule Number Rule Title

1200-13-01-.02 Definitions

1200-13-01-.10 Medical (Level of Care) Eligibility Criteria for TennCare Reimbursement of Care in Nursing
Facilities, CHOICES HCBS and PACE

(Place substance of rules and other info here. Statutory authority must be given for each rule change. For
information on formatting rules go to http://state.tn.us/sos/rules/1360/1360.htm)

Subparagraph (a) of Paragraph (108) Physical Disabilities of Rule 1200-13-01-.02 Definitions is amended by
adding a sentence at the end of the subparagraph so as amended Subparagraph (a) shall read as follows:

(a) One or more medically diagnosed chronic, physical impairments, either congenital or acquired, that
limit independent, purposeful physical movement of the body or of one or more extremities, as
evidenced by substantial functional limitations in one or more ADLs that require such movement—
primarily mobility or transfer—and that are primarily attributable to the physical impairments and not
to cognitive impairments or mental health conditions. Includes any adult age 21 or older who meets
level of care criteria for Medicaid Level 1 reimbursement of care in a nursing facility, CHOICES HCBS
and PACE as set forth in TennCare Rule 1200-13-01-.10(4).

Statutory Authority: T.C.A. §§ 4-5-208, 71-5-105 and 71-5-109.

ltem (It} of Subpart (i) of Part 2. of Subparagraph (b) of Paragraph (4) of Rule 1200-13-01-.10 Medical (Level of
Care) Eligibility Criteria for TennCare Reimbursement of Care in Nursing Facilities, CHOICES HCBS and PACE is
deleted in its entirety and replaced with a new ltem (Il) which shall read as follows:

(i Meet one (1) or more of the ADL or related criteria specified in 1200-13-01-
.10(4)(b)2.(iii) on an ongoing basis and be determined by TennCare through
approval of a Safety Determination Request to not qualify for enrollment in
CHOICES Group 3. An applicant who could be safely served in CHOICES
Group 3 except that he does not meet Medicaid categorical and financial
eligibility criteria for CHOICES Group 3 (i.e. is not an SSI recipient) shall not be
eligible for CHOICES Group 1 or Group 2 as a result of a Safety Determination.

item (1) of Subpart (ii) of Part 2. of Subparagraph (b) of Paragraph (4) of Rule 1200-13-01-.10 Medical (Level of
Care) Eligibility Criteria for TennCare Reimbursement of Care in Nursing Facilities, CHOICES HCBS and PACE is
deleted in its entirety and replaced with a new item (ll) which shall read as follows:

(I  Meet one (1) or more of the ADL or related criteria specified in 1200-13-01-
.10(4)(b)2.(iii) on an ongoing basis and be determined by TennCare through
approval of a Safety Determination Request to not qualify for enroliment in
CHOICES Group 3. An applicant who could be safely served in CHOICES
Group 3 except that he does not meet Medicaid categorical and financial
eligibility criteria for CHOICES Group 3 (i.e. is not an SSI recipient) shall not be
eligible for CHOICES Group 1 or Group 2 as a result of a Safety Determination.

Statutory Authority: T.C.A. §§ 4-5-208, 71-5-105 and 71-5-109.
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| certify that this is an accurate and complete copy of an emergency rule(s), lawfully promulgated and adopted.
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All emergency rules provided for herein have been examined by the Attorney General and Reporter of the State
of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures Act,

Tennessee Code Annotated, Title 4, Chapter 5.
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Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

These rules are not anticipated to have an impact on local governments.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

These rules are being promulgated to limit enrollment in CHOICES Group 3 to individuals eligible in an SSI
eligibility category, consistent with the waiver authority granted to the State in its approved 1115 demonstration.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

The Rules are lawfully adopted by the Bureau of TennCare in accordance with T.C.A. §§ 4-5-208, 71-5-105 and
71-5-109

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

The persons and entities most directly affected by these Rules are the TennCare enrollees, providers, and
managed care contractors. The governmental entity most directly affected by these Rules is the Bureau of
TennCare, Tennessee Department of Finance and Administration.

(D) lIdentification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule;

ﬁ'he Rules were approved by the Tennessee Attorney General. No additional opinion was given or requested. J

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

The promulgation of these rules is anticipated to decrease state government expenditures by $3,846,100, as
reported in the Health Care Finance and Administration Fiscal Year 2016 Budget Reduction Plan and
incorporated in the Appropriations Act.

(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

John G. (Gabe)Roberts
General Counsel

(G) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

John G. (Gabe) Roberts
General Counsel

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

310 Great Circle Road
Nashville, TN 37243
(615) 507-6936
gabe.roberts@tn.gov
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() Any additional information relevant to the rule proposed for continuation that the committee requests.

GW10115139
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RULES
OF
TENNESSEE DEPARTMENT OF FINANCE
AND ADMINISTRATION
BUREAU OF TENNCARE

CHAPTER 1200-13-01
TENNCARE LONG-TERM CARE PROGRAMS

1200-13-01-.02 DEFINITIONS.

(108) Physical Disabilities.

(@)

(b)

One or more medically diagnosed chronic, physical impairments, either congenital or
acquired, that limit independent, purposeful physical movement of the body or of one or
more extremities, as evidenced by substantial functional limitations in one or more
ADLs that require such movement—primarily mobility or transfer—and that are
primarily attributable to the physical impairments and not to cognitive impairments or
mental health conditions. Includes any adult age 21 or older who meets level of care
criteria_for Medicaid Level 1 reimbursement of care in_a nursing facility, CHOICES
HCBS and PACE as set forth in TennCare Rule 1200-13-01-.10(4).

An individual with cognitive impairments or mental health conditions who also has one
or more Physical Disabilities as defined above may qualify as “Physically Disabled,”
and may be enrolled into CHOICES Group 2 or CHOICES Group 3 so long as such
individual can be safely served in the community and at a cost that does not exceed
the individual’s Cost Neutrality Cap or Expenditure Cap, as applicable. This includes
consideration of whether or not the CHOICES Group 2 or CHOICES Group 3 benefit
package, as applicable, adequately addresses any specialized service needs the
applicant may have pertaining to the cognitive impairment or mental health condition,
as applicable.

1200-13-01-10 MEDICAL (LEVEL OF CARE) ELIGIBILITY CRITERIA FOR TENNCARE
REIMBURSEMENT OF CARE IN NURSING FACILITIES, CHOICES HCBS AND PACE.

(4)

Leve!l of Care Criteria for Medicaid Level 1 Reimbursement of Care in a Nursing Facility,
CHOICES HCBS and PACE.

(@)

(b)

The NF must have completed the PASRR process, as applicable and as described in
1200-13-01-.10(2)(i) above and pursuant to 1200-13-01-.23.

An Applicant must meet both of the following LOC criteria in order to be approved for
TennCare-reimbursed care in a NF, CHOICES HCBS or PACE, as applicable:

1. Medical Necessity of Care:

(i)  Applicants requesting TennCare-reimbursed NF care. Care in a NF must
be expected to improve or ameliorate the Applicant’'s physical or mental
condition, to prevent a deterioration in health status, or to delay
progression of a disease or disability, and such care must be ordered and
supervised by a physician on an ongoing basis.



(ii)

Applicants requesting HCBS in CHOICES or PACE. HCBS must be
required in order to allow the Applicant to continue living safely in the home
or community-based setting and to prevent or delay placement in a NF,
and such HCBS must be specified in an approved plan of care and needed
onh an ongoing basis.

()  The need for one-time CHOICES HCBS is not sufficient to meet
medical necessity of care for HCBS.

() If a Member's ongoing need for assistance with activities of daily
living and/or instrumental activities of daily living can be met, as
determined through the needs assessment and care planning
processes, through the provision of assistance by family members
and/or other caregivers, or through the receipt of services available
to the Member through community resources (e.g., Meals on
Wheels) or other payer sources (e.g., Medicare), the Member does
not require HCBS in order to continue living safely in the home and
community-based setting and to prevent or delay placement in a NF.

2. Need for Inpatient Nursing Care:

(i

(ii)

Applicants requesting TennCare-reimbursed NF care.

The Applicant must have a physical or mental condition, disability, or
impairment that, as a practical matter, requires daily inpatient nursing care.
The Applicant must be unable to self-perform needed nursing care and
must meet one (1) or more of the following criteria on an ongoing basis:

() Have a total score of at least nine (9) on the TennCare NF LOC
Acuity Scale; or

(1)  Meet one (1) or more of the ADL or related criteria specified in 1200-
13-01-.10(4)(b)¢2).(iii) on an ongoing basis and be determined by
TennCare to-not-gqualify-for-enroliment-in CHOICES-Group-3-{see
FennGare—Rule—1200-13-01-05) through approval of a Safety
Determination Request to not qualify for enroliment in CHOICES
Group 3. An applicant who could be safely served in CHOICES
Group 3 except that he does not meet Medicaid categorical and
financial eligibility criteria for CHOICES Group 3 (i.e. is not an SSi
recipient) shail not be eligible for CHOICES Group 1 or Group 2 as a
result of a Safety Determination.

Applicants eligible to receive care in a NF, but requesting HCBS in
CHOICES Group 2 or PACE.

The Applicant must have a physical or mental condition, disability, or
impairment that requires ongoing supervision and/or assistance with
activities of daily living in the home or community setting. In the absence
of ongoing CHOICES HCBS or PACE, the Applicant would require and
must qualify to receive NF services in order to remain eligible for HCBS.
The Applicant must be unable to self-perform needed nursing care and
must meet one (1) or more of the following criteria on an ongoing basis:

()  Have a total score of at least nine (9) on the TennCare NF LOC
Acuity Scale; or
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(i)

(I Meet one (1) or more of the ADL or related criteria specified in 1200-
13-01-.10(4)(b)¢2).(iii) on an ongoing basis and be determined by
TennCare through approval of a Safety Determination Reqguest to
not_qualify for enrollment in CHOICES Group 3. An applicant who
could be safely served in CHOICES Group 3 except that he does not
meet Medicaid cateqorical and financial eligibility criteria for
CHOICES Group 3 (i.e. is not an SSI recipient) shall not be eligible
for CHOICES Group 1 or Group 2 as a result of a Safety
Determination.—Fe—ret-qualifyfor-enrollmentin-CHOICES-Group—3
{sceTennCare-Rule-1200-13-04-05)

Applicants not eligible to receive care in a NF, but at risk of NF placement
and requesting HCBS in CHOICES Group 3, including Interim CHOICES
Group 3.The Applicant must have a physical or mental condition, disability,
or impairment that requires ongoing supervision and/or assistance with
activities of daily living in the home or community setting. In the absence
of ongoing CHOICES HCBS, the Applicant would not be able to live safely
in the community and would be at risk of NF placement. The following
criteria shall reflect the individual's Applicant’'s capabilities on an ongoing
basis and not isolated, exceptional, or infrequent limitations of function in a
generally independent person who is able to function with minimal
supervision or assistance. The Applicant must be unable to self-perform
needed nursing care and must meet one (1) or more of the following
criteria on an ongoing basis:




