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Statement of Necessity: o : , I _
The Bureau of TennCare is making changes to certain aspects of its long term care program. These changes :
will enable the Bureau to more fully implement the Long-Term Care Community Choices Act of 2008
("CHOICES"), as amended by Public Chapter 971. The changes also reflect federal approval of madifications to -
certain CHOICES service definitions and Amendment 14 to the TennCare Il Demonstration, which permits the -
opening of a new Interim CHOICES 3 Group and a new CHOICES At-Risk Demonstration eligibility category.

From its inception, one of the goals of CHOICES has been the stratification of long term care levels of care and |
reimbursement for those levels of care which reflect the acuity of the actual medical needs of the individual .
members. Initial implementation provided for CHOICES 1 and CHOICES 2, nursing facility care and home and
community based care, respectively. Eligibility for the third category for those members who are “at risk" of the :
need for nursing facility care, CHOICES 3, was not opened because a change in federal law regarding eligibility
for benefits, known as the Maintenance of Effort ("MOE") requirement which was included first in the American
Recovery and Reinvestment Act and subsequently in the Affordable Care Act, prevented the Bureau from -
making changes to CHOICES eligibility criteria, which prevented opening the CHOICES 3 category. The Bureau -
has worked diligently with the federal government in an effort to develop a mechanism by which the State can
achieve MOE compliance while still meeting its goal of modifying level of care criteria for purposes of
determining the appropriate benefit category and reimbursement level based on the needs of the individual,

On May 8, 2012, the Bureau received approval from the U.S. Department of Health and Human Services,
Centers for Medicare and Medicaid Services (CMS) to modify the definitions of certain home and community
based services pravided under the CHOICES program. These modifications will blend homemaker services into
the personal care and aftendant care benefits. Homemaker services will no longer be available as a separate
benefit as of July 1, 2012, so CMS approval of the incorporation of these services into other benefits (with slight -
maodifications to those benefits) was required in order to continue homemaker services when necessary for the
health and safety of the member,

On April 27, 2012, PC 971 was passed by the Legislature and on May 10" it was signed into law with an
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effective date of July 1, 2012, PC 971 amends the Choices Act in part by reiterating the requirement that the
Bureau establish level of care medical eligibility criteria and reimbursement methodology based upon acuity of !
need and by establishing a new requirement that the Bureau hold a public hearing prior to promulgation of any
emergency rules setting forth level of care eligibility criteria for all long term care services. The required public
hearing was held on May 7, 2012, at the Nashville Public Library, Bordeaux Branch.

The Appropriations Act, PC 1027, was passed by the Legislature on April 30"‘,signed into law on May 15" and
becomes effective July 1, 2012, Section 48, ltem 6 of the Appropriations Act provides authorization to impose |
TennCare service limitations, reduce optional TennCare efigibility categories, mandate standardized
reimbursement levels, and/or reduce, or limit, optional TennCare benefits as necessary fo contral expenditures.

. Section 12, Item 2 authorizes the promulgation of emergency rules in order for the TennCare program to |

function within the appropriations provided.

CMS approved Amendment 14 to the TennCare Il Demonstration on June 15, 2012, with an effective date of
July 1, 2012, This Amendment permits the Bureay to open an Interim CHOICES 3 Group and to establish a |
new CHOICES At-Risk efigibility category which retains the current level of care eligibility requirements in order
to be determined eligible for CHOICES 3 as an “at risk” member. This retention of the current level of care :
eligibility requirements permits the Bureau to remain compliant with the MOE provisions of ACA while |
simultaneously permitting the Bureau to implement new level of care criteria based upon acuity. Approval of this !

- amendment was required in order to implement level of care changes and to open CHOICES 3 prior to |

expiration of MOE provisions. 1t is important to note that the current level of care criteria will remain in effect for :
all CHOICES members who are currently enrolied as fong as their status remains unchanged and they remain
continuously enrolled in the program. The current level of care criteria will also be applied to determine eligibiiity
for Interim CHOICES 3. The new leve! of care acuity criteria will be applied only to members enrolled in
CHOICES on or after July 1, 2012, '

Pursuant to T.C.A. § 4-5-208, the Bureau of TennCare is authorized to adopt an emergency rule if it is required :
by an enactment of the general assembly to implement rules within a prescribed period of time that precludes
ytilization of rulemaking procedures for the promulgation of permanent rules. Further, T.C.A. § 4-5-208 permits °
an agency to adopt emergency rules when the agency finds that it is required by an agency of the federal
government and adoption of the rules through ordinary rulemaking procedures might jeopardize the loss of a |
federal program or funds.

| have made the finding that the emergency adoption of amendments to Rule Chapter 1200-13-01 is required in .
order to implement changes to the levels of care eligibility criteria pursuant to amendments to the Long-Term °
Care Community CHOICES Act of 2008 and Amendment 14 to the TennCare || Demonstration, and to :
implement CMS approved terminology changes to prevent the loss of needed homemaker services in a timely
manner,

For a copy of these emergency rules contact: George Woods githe Byreau of TennCare by mail at 310 Great
Circle Road, Nashville, Tennessee 37243 or by telephone at (§15) 507-8446.

Am‘& L
Patti Killingsworth
Chief Long-Term Services and Supports

Rule(s) Revised (ALL chapters and rules contained in filing must be listed here. If needed, copy and paste
additional tables to accommodate multiple chapters. Please enter only ONE Rule Number/RuleTitle per row)

_Chapter Number [ ChapterTite —— — — — — "~ —— T
112001301 __ . TennCare Long-Term Care Programs | —____
Rule Number _ : Rule Title

$ 1200-13-01-.02 | Definitions
' 1200-13-01-.05

! TennCare CHOICES Program

1200-13-01-08 _ Personal Needs Allowance (PNA), Patient Liabifty, Third Party Tisuranss and Estate .
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71 Recovery for Persons Receiving LTC

i
i
i
{

| 1200-13-01-10 'm'éﬁcai (Level of Care) Eligibility Criterta for Medicaid Reimbursement of Care in Nursing
| Facilites Care ;
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(Place substance of rules and other info here. Statutory authority must be given for each rule change. For
information on formatting rules go to http;//state. tn.us/sos/rules/1360/1360.htm)

Table of Contents Rule title 1200-13-01-10 Medical (Level of Care) Eligibility Criteria for Medicaid
Reimbursement of Care in Nursing Facilittes Care is deleted in its entirety and replaced with a new Rule title
1200-13-01-.10 which shall read as follows:

1200-13-01-.10 Medical (Level of Care) Efigibility Criteria for Medicaid Reimbursement of Care in Nursing
Facilities, CHOICES HCBS and PACE

Rule 1200-13-01-.02 Definitions is amended by adding a new Paragraph (1) and renumbering the current
Paragraph (1) as (2) and subsequent paragraphs renumbered accordingly so as amended the new Paragraph (1)
shall read as follows:

(1)  Activities of Daily Living (ADLs).

(a) Routine self-care tasks that people typically perform independently on a daily basis. One of the
components of level of care eligibility for LTC is a person’s ability to independently perform (or the
amount of assistance needed to perform) certain ADLs, such as:

1. Personal hygiene and grooming;

2. Dressing and undressing;

3. Self feeding;

4. Functional transfers (getting into and out of bed or wheelchair, getting onto or off toilet, etc.);

5. Bowel and bladder management; and

6. Ambulation (walking with or without use of an assistive device, e.g., walker, cane, or crutches; or
using a wheelchair).

Rule 1200-13-01-.02 Definitions is amended by adding a new Paragraph (10) and renumbering the current
renumbered Paragraph (10) as (11) with subsequent paragraphs being renumbered accordingly so as amended
the new Paragraph {10) shall read as follows:

(10) At Risk for Institutionalization. A requirement for eligibility to enroll in CHOICES Group 3 (including Interim
CHOICES Group 3), whereby an individual does not meet the NF LOC criteria in place as of July 1, 2012,
but meets the NF LOC criteria in place as of June 30, 2012, as defined in TennCare Rule 1200-13-01-.10(4)
such that, in the absence of the provision of a moderate level of home and community based services and
supports, the individual's condition and/or ability to continue living in the community will likely deteriorate,
resulting in the need for more expensive institutional placement. :

Rule 1200-13-01-.02 Definitions is amended by deleting renumbered Paragraph (11) and replacing it with a new
Paragraph (11) so that as amended it shall read as follows:

(11) Attendant Care. For purposes of CHOICES, services to a Member who, due to age and/or physical
disability, needs more extensive assistance than can be provided through intermittent Personal Care Visits
(i.e., more than four (4) hours per occurrence or visits at intervals of less than four (4) hours between visits)

to provide hands-on assistance and related tasks as specified below, and that may aiso include safety
monitoring and/or supervision.

(a) Attendant Care may include assistance with the following:

1. ADLs such as bathing, dressing and personal hygiene, eating, toileting, transfers and
ambulation.

2. Continuous safety monitoring and supervision during the pericd of service delivery.

$8-7040 (October 2011) 4 ; RDA 1693



(b) . For members who require hands-on assistance with ADLs, attendant care may also include the
following homemaker services that are essential, although secondary, to the hands-on assistance
with ADLs needed by the Member in order to continue living at home because there is no household
member, relative, caregiver, or volunteer to meet the specified need, such as:

1. Picking up the Member’s medications or shopping for the Member’s groceries.

2. Preparing the Member's meals and/or educating caregivers about preparation of nutritious .
meals for the Member.

3, Household tasks such as sweeping, mopping, and dusting in areas of the home used by the
Member, changing the Member's linens, making the Member's bed, washing the Member's
dishes, and doing the Member's personal laundry, ironing and mending.

(¢) Attendant Care shall not be provided for Members who do not require hands-on assistance with
ADLs.

(d) Attendant Care shall be primarily provided in the Member's place of residence, except as permitted
by rule and within the scope of service (e.g., picking up medications or shopping for groceries) when
accompanying the Member into the community pursuant to rule 1200-13-01-.05(8){m), or under
exceptional circumstances as authorized by an MCO in the POC to accommodate the needs of the
Member.

(e) A single Contract Provider staff person or Consumer Directed Worker may provide Attendant Care
services to multiple CGHOICES Members in the same home and during the same hours, as long as he
can provide the services safely and appropriately to each Member. Such arrangements shail be
documented in each Member's plan of care. In such instances, the total units of service provided by
the staff person shall be allocated among the CHOICES Members, based on the percentage of total
service units required by each Member on average. The Provider shall bill the MCO only once for
each of the service units provided, and shail not bill an MCO or multiple MCOs separately to provide
services to multiple Members at the same time.

()  Attendant Care shall not be provided to Members living in a CBRA facility or receiving Short-Term NF
services, or while a Member is receiving Aduit Day Care services.

(g) Attendant Care shall not include:

1. Care or assistance including meal preparation or household tasks for other residents of the
same household;

2. Yard work; or
3. Care of non-service related pets and animals.

Rule 1200-13-01-.02 Definitions is amended by revising renumbered Paragraph (20} so that it shall read as
follows:

{20) Certification.

(@) A process by which a Physician who is licensed as a doctor of medicine or doctor of osteopathy signs
and dates a PAE signifying the following:

1. The person requires the requested level of institutional care or reimbursement {Level 1 NF,
Level 2 NF, Enhanced Respiratory Care, or ICF/MR) or, in the case of a Section 1915(c) HCBS
Waiver program, requires HCBS as an alternative to the applicable level of institutional care for
which the person would qualify; and

2.  Therequested LTC services are medically necessary for the individual.

{b) Consistent with requirements pertaining to certification of the need for SNF care set forth at 42 CFR
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424,20, certification of the need for NF care may be performed by a nurse practitioner or clinical
nurse spectalist, neither of whom has a direct or indirect employment refationship with the facility but
who is working in collaboration with a physician.

(c)  Physician certification is not required for CHOICES HCBS.

Rule 1200-13-01-.02 Definitions is amended by adding a new Paragraph (22) and renumbering the current
renumbered Paragraph (22) as (23) with subsequent paragraphs renumbered accordingly so as amended the
new Paragraph (22) shall read as follows:

(22) CHOICES At-Risk Demonstration Group. Individuals age sixty-five (65) and older and aduits age twenty-
one (21) and older with physical disabilities who meet NF financial eligibility requirements for Medicaid
reimbursed LTC, meet the NF [evel of care in place on June 30, 2012, but not the NF LOC in place on July
1, 2012, and who, in the absence of CHOICES HCBS available through CHOICES Group 3, are At Risk for
Institutionalization as defined in these rules. Members eligible for TennCare in the CHOICES At-Risk
Demonstration Group on December 31, 2013, may continue to qualify in this group after December 31,
2013, so long as they continue to meet NF financial efigibility, continue to be At Risk for Institutionalization
as defined in these rules, and remain continuously enrofled in the CHOICES At-Risk Demonstration Group
and in CHOICES Group 3.

Rule 1200-12-01-.02 Definitions is amended by adding a new Paragraph (26) and renumbering the current
renumbered Paragraph (26) as (27) with subsequent paragraphs being renumbered accordingly so as amended
the new Paragraph (26) shall read as follows:

(26) CHOICES Group 3. Individuals age sixty-five (85) and older and aduits age twenty-one (21) and older with
physical disabilities who qualify for TennCare as SSi recipients, who do not meet the NF LOC, but who, in
the absence of CHOICES HCBS, are At Risk for Institutionalization, as defined by the State. The Bureau
has the discretion to apply an Enroliment Target to this group, as described in this Chapter.

Rule 1200-13-01-.02 Definitionslis amended by adding a new Paragraph (27) and renumbering the current
renumbered Paragraph (27) as (28) with subsequent paragraphs being renumbered accordingly so as amended
the new Paragraph (27) shall read as follows:

(27) CHOICES Home and Community Based Services (HCBS). Services specified in rule 1200-13-01-.05(8}(k)
that are available only to eligible persons enrolled in CHOICES Group 2 or Group 3 as an alternative to
long-term care institutional services in a nursing facility or to delay or prevent placement in a nursing facility.
Only CHOICES HCBS are eligible for Consumer Direction. CHOICES HCBS do not include home health or
private duty nursing services or any other HCBS that are covered by Tennessee’s Title XIX state plan or
under the TennCare demonstration for all eligible enrollees, aithough such services are subject to estate
recovery and shall be counted for purposes of determining whether a CHOICES member's needs can be
safely met in the community within his or her individual cost neutrality cap.

Rule 1200-13-01-.02 Definitions is amended by revising renumbered Paragraph (34) so that it shall read as
follows:

(34) Consumer Direction (CD) of Eligible CHOICES HCBS. For purposes of CHOICES, the opportunity for a
Member assessed to need Eligible CHOICES HCBS (limited to Attendant Care, Personal Care Visits, In-
Home Respite Care, or Companion Care) to elect to direct and manage (or to have a Representative direct
and manage) certain aspects of the provision of such services, primarily the hiring, firing, and day-to-day
supervision of Consumer-Directed Workers delivering the needed service(s).

Rule 1200-13-01-.02 Definitions is amended by revising renumbered Paragraph (39) so that it shall read as
follows: -

(39) Cost Neutrality Cap. For purposes of CHOICES Group 2, the average cost of the level of NF
reimbursement that would be paid if the Member were institutionalized. The Cost Neutrality Cap functions
as a limit on the total cost of HCBS that can be provided to the individual in the home or community setting,
including CHOICES HCBS, HH Services and PDN Services. The Cost Neutrality Gap shall be individually
applied.
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Rule 1200-13-01-.02 Definitions is amended by revising renumbered Paragraph (45) so that it shall read as
follows:

(45) Eligible CHOICES HCBS. For purposes of CD, CHOICES HCBS that may be consumer-directed are
limited to Attendant Care, Personal Care Visits, in-Home Respite Care, or Companion Care. Eligible
CHOICES HCBS do not include home health or private duty nursing services.

Rule 1200-13-01-.02 Definitions is amended by revising renumbered Paragraph (49) so that it shall read as
follows:

(49) Enrollment Target.

(@ The maximum number of individuals who can be enrolled in CHOICES Group 2 or CHOICES Group 3
at any given time, subject to the exceptions provided in this Chapter.

(b) The Enroliment Target is not calculated on the basis of “unduplicated participants.” Vacated slots in
CHOICES Group 2 or CHOICES Group 3 may be refilled immediately, rather than being held until the
next program year, as is required in the HCBS Waiver programs.

Rule 1200-13-01-.02 Definitions is amended by adding a new Paragraph (50) and renumbering the current
renumbered Paragraph (50} as (51) with subsequent paragraphs being renumbered accordingly so as amended
the new Paragraph (50) shall read as follows:

(50) Expenditure Cap. For purposes of CHOICES Group 3, the annual limit on expenditures for CHOICES
HCBS, excluding minor home modifications, that a CHOICES Group 3 Member can receive. The
Expenditure Cap shall be $15,000 (fifteen thousand dollars} per Member per calendar year.

Rule 1200-13-01-.02 Definitions is amended by revising renumbered Paragraph (57) so that it shall read as
follows:

(67) Home and Community Based Services (HCBS). Services that are provided under the authority of a Section
1915(c) HCBS waiver or (in the case of CHOICES) a Section 1115 waiver pursuant to a written POC as an
alternative to LTC institutional services in a NF or an ICF/MR to individuals for whom there has been a
determination that, but for the provision of such services, the individuals would require the LOC provided in
the institution to which the HCBS offer an alternative, or in the case of CHOICES Group 3, are At Risk for
institutionalization. HCBS may also include optional or mandatory services that are covered by
Tennessee's Title XIX state plan or under the TennCare demonstration for all eligible enroliees, including
home health or private duty nursing.

Rule 1200-13-01-.02 Definilions is amended by revising renumbered Paragraph (61) so that it shall read as
follows:

(61) Homemaker Services.

(a) General household activities and chores such as sweeping, mopping, and dusting in areas of the
home used by the Member, changing the Member's linens, making the Member's bed, washing the
Member's dishes, doing the Member's personal laundry, ironing or mending, meal preparation and/or
educating caregivers about preparation of nutritous meals for the Member, assistance with
maintenance of a safe environment, and errands such as grocery shopping and having the Member's
prescriptions filled.

(b)  Provided only for the Member (and not for other household members) and only when the Member is
unabla to perform such activities and there is no other caregiver or household member available to
perform such activities for the Member.

{c) Effective July 1, 2012, provided only as part of Personal Care Visits and Attendant Care services for
Members who also require hands-on assistance with ADLs. Homemaker Services authorized in an
approved plan of care on or before June 30, 2012, shall continue to be provided for no more than
ninety (90) days after July 1, 2012, pending a reassessment of the Members needs and
modifications to the Member's plan of care to comport with the new benefit structure, as well as
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individual notice of action, when required. Homemaker Services shall not be continued pending
resolution of any appeal filed on or after July 1, 2012, as Homemaker Services are no longer covered
as a stand-alone benefit. Homemaker Services are not covered for anyone that does not also require
hands-on assistance with ADLs.

(d)  Shall not be provided to Members living in a CBRA facility or receiving Short-Term NF Services.

Rule 1200-13-01-.02 Definitions is amended by revising renumbered Paragraph (66) so that it shali read as
follows:

(66) Immediate Eligibility.

(a) A mechanism by which the Bureau may elect, based on a preliminary determination of an individual's
eligibility for the CHOICES 217-Like Group, to enroll the individual into CHOICES Group 2 and
provide immediate access to a limited package of CHOICES HCBS pending a final determination of
eligibility.

(by  To qualify an individual must:
1. Be applying to receive covered CHOICES HCBS;
2, Be determined by the Bureau to meet NF LOC;
3. Have submitted an application for financial eligibility determination to DHS;

4. Be expected to qualify in the CHOICES 217-Like Group based on review of the financial
information provided by the applicant; and

5.  Meet all other specified criteria for enroliment into CHOICES Group 2, subject to categorical
and financial eligibility determination.

(c) Immediate Eligibility shall only be for Specified CHOICES HCBS (no other covered services) and for
a maximum of forty-five (46) days.

(d) Immediate Eligibility is not available for individuals who are already enroiled in TennCare or for
persons who may qualify in the CHOICES At-Risk Demonstration Group.

Rule 1200-13-01-.02 Definitions is amended by adding a new Paragraph (68) and renumbering the current
renumbered Paragraph (68) as (69) with subsequent paragraphs being renumbered accordingly so as amended
the new Paragraph (68) shall read as follows:

(68) Individual Acuity Score. The weighted value assigned by TennCare to:

(a) The response to a specific ADL or related question in the PAE for NF LOC that is supported by the
medical evidence submitted with the PAE; or

(b) A specific skilled or rehabilitative service determined by TennCare to be needed by the applicant on a
daily basis or at least five (5) days per week for rehabilitative services based on the medical evidence
submitted with the PAE and for which TennCare would authorize level 2 or enhanced respiratory care
reimbursement in a NF.

Rule 1200-13-01-02 Definitions is amended by adding a new Paragraph (75) and renumbering current

renumbered paragraph (75) as (76) with subsequent paragraphs being renumbered accordingly so as amended
the new Paragraph (75) shall read as follows:

(75) Interim CHOICES Group 3 {open only between July 1, 2012, through December 31, 2013).

(@) Individuals age sixty-five (65) and older and adults age twenty-one (21) and older with physical
disabilities who qualify for TennCare as SSI recipients or as members of the CHOICES At-Risk
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Demonstration Group, and who are At Risk for institutionalization as defined in these rules. There will
be no Enroliment Target applied fo Interim CHOICES Group 3.

Members enrolled in interim CHOICES Group 3 on December 31, 2013 may continue to qualify in this
group after December 31, 2013, so long as they continue to meet NF financial eligibility, continue to
he At Risk for Institutionalization, can be safely served in Interim CHOICES Group 3, and remain
continuously enrolled in the CHOICES At-Risk Demonstration Group and in CHOICES Group 3.

Rule 1200-13-01-.02 Definitions is amended by revising renumbered Paragraph (79) so that it shafl read as

follows:

(79) Level of Care (LOC). Medical efigibility criteria for receipt of an institutional service, HCBS offered as an
alternative to the institutional service, or in the case of persons At Risk for Institutionalization, to delay or
prevent institutional placement. An individual who meets the LOC criteria for NF care is an individual who
has been determined by the Bureau to meet the medical eligibility criteria established for that service.

Rule 1200-13-01-.02 Definitions is amended by adding a new Paragraph (89) and renumbering the current
renumbered Paragraph (89) as (90) with subsequent paragraphs being renumbered accordingly so as amended
the new Paragraph (89) shall read as follows:

(89) Medicaid Only Payer Date (MOPD). The date a NF certifies that Medicaid reimbursement for NF services
will begin because the applicant has been admilted to the facility and all other primary sources of
reimbursement (including Medicare and private pay) have been exhausted. (This doas not preciude the
applicant's responsibility for payment of patient liability as described in these rules.) The MOPD must be
known (and not projected) as it will result in the determination of eligibility for Medicaid reimbursement of NF
services and in many cases, eligibility for Medicaid, as well as a capitation payment and payments for
Medicaid services (including, but not limited to LTC) received. The PAE may be submitted without an
MOPD date, in which case the MOPD shall be submitted by the facility when it is known. Enrollment into
CHOICES Group 1 and eligibility for reimbursement of NF services shali be permitted only upon submission
of a MOPD. The effective date of CHOICES enrcllment and Medicaid reimbursement of NF services shali
not be earlier than the MOPD.

Rule 1200-13-01-.02 Definitions is amended by revising renumbered Paragraph (107) so that it shali read as

follows:

k107) Personal Care Visits. For purposes of CHOICES:

(a)

(b)

(©)

Visits to a Member who, due to age and/or physical disability, needs assistance that can be provided
through intermittent visits of limited duration not to exceed four (4) hours per visit and two (2) visits
per day at intervals of no less than four (4) hours between visits to provide hands-on assistance and
related tasks as specified helow.

Personal Care Visits may include assistance with ADLs such as bathing, dressing and personal
hygiene, eating, toileting, transfers and ambulation.

For members who require hands-on assistance with ADLs, Personal Care Visits may also include the
following homemaker services that are essential, although secondary, to the hands-cn assistance
with ADLs needed by the Member in order to continue living at home because there is no household
member, relative, caregiver, or volunteer to meet the specified need, such as:

1. Picking up the Member's medications or shopping for the Member's groceries.

2. Preparing the Member's meals and/or educating caregivers about the preparation of nutritious
meatls for the Member.

3. Household tasks such as sweeping, mopping, and dusting in areas of the home used by the
Member, changing the Member’s linens, making the Member's bed, washing the Member's
dishes, and doing the Member's personal laundry, ironing and mending.
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(d) Personal Care Visits shalf not be provided for members who do not require hands-on assistance with
ADLs.

(e) Personal Care Visits shall be primarily provided in the Member's place of residence, except as
permitted within the scope of service (e.g., picking up medications or shopping for groceries), when
accompanying the Member into the community pursuant to rule 1200-13-01-.05(8)(m)}, or under
exceptional circumstances as authorized by an MCO in the PCC to accommodate the needs of the
Member.

(ff A single Contract Provider staff person or Consumer Directed Worker may provide Personal Care
Visits to multiple CHOICES members in the same home and during the same hours, as long as he
can provide the services safely and appropriately to each member. Such arrangements shall be
documented in each member's plan of care. In such instances, the total units of service provided by
the staff person shall be allocated among the CHOICES members, based on the percentage of total
service units required by each member on average. The Provider shall bill the MCO only once for
each of the service units provided, and shall not bill an MCO or muitiple MCOs separately to provide
services to multiple members at the same time.

(g) Personal Care Visits shall not be provided to Members living in a CBRA facility .or receiving Short-
Term NF services, or while a Member is receiving Adult Day Care services.

(h) Personal care visits shall not include:
1. Companion or sitter services, including safety monitoring and supervision.

2. Care or assistance including meal preparation or household tasks for other residents of the
same household.

3. Yard work.
4, Care of non-service related pets and animatls.

Rule 1200-13-01-.02 Definitions is amended by revising renumbered Paragraph (113) so that it shall read as
follows:

(113) Physically Disabled. For purposes of enroliment into CHOICES Group 2 or CHOICES Group 3, an adult
aged twenty-one (21) or older who has one or more physical disabilities.

Rule 1200-13-01-.02 Definitions is amended by revising renumbered Paragraph (117) so that it shall read as
follows:

(117) PreAdmission Evaluation (PAE). A process of assessment by the Bureau used to determine an individual's
medical (or LOC) eligibility for Medicaid-reimbursed care in a NF or ICF/MR, and in the case of NF services,
the appropriate level of reimbursement for such care, as well as eligibility for HCBS as an alternative o
institutional care, or in the case of persons At Risk for Institutionatization, in order to delay or prevent NF
placement. For purposes of CHOICES, the PAE application shall be used for the purposes of determining
LOGC and for persons enrolled in CHOICES Group 2, calculating the Member's individual Cost Neutrality
Cap.

Rule 1200-13-01-.02 Definitions is amended by adding a new Paragraph (122) and renumbering the current
renumbered Paragraph (122) as (123) with subsequent paragraphs being renumbered accordingly so0 as
amended the new Paragraph (122) shall read as follows:

(122) Quaiified Assessor. A practicing professional who meets the qualifications established by TennCare to
certify the accuracy of a level of care assessment as reflected in the PAE application. For the CHOICES
program, Qualified Assessors shall include only the following: a licensed physician, nurse practitioner,
physician assistant, registered or licensed nurse, or licensed social worker.

Rule 1200-13-01-.02 Definitions is amended by revising renumbered Paragraph (130) so that it shall read as
follows:
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(130) Risk Agreement.

(a) An agreement signed by a Member who will receive CHOICES Group 2 HCBS (or his
Representative) that includes, ata minimum;

1. Identified risks to the Member of residing in the community and receiving HCBS;
2. The possible consequences of such risks, strategies to mitigate the identified risks; and

3. The Member's decision regarding his acceptance of risk.

{b) For Members electing to participate in CD, the Risk Agreement must include any additional risks
associated with the Member's decision to act as the Employer of Record, or to have a Representative
act as the Employer of Record on his behalf.

Rule 1200-13-01-.02 Definitions is amended by revising renumbered Paragraph (136) so that it shall read as
follows:

(136) Shorf—'l'erm Nursing:Facility (NF) Care. For purposes of CHOICES:

(a) The provision of NF care for up to ninety (90} days to a CHOICES Group 2 or CHOICES Group 3
Member who was receiving HCBS upon admission and who meets NF LOC and requires temporary
placement in a NF—for example, due to the need for skilled or rehabilitative services upon hospital
discharge or due to the temporary illness or absence of a primary caregiver—when such Member is
reasonably expected to be discharged and to resume HCBS participation within no more than ninety
{90) days.

(b)  Such CHOICES Group 2 or CHOICES Group 3 Member must meet the NF LOC upon admission and
in such case, while receiving Short-Term NF Care may continue enroifment in CHOICES Group 2 or
CHOICES Group 3, pending discharge from the NF within no more than ninety (90) days or uniil such
time it is determined that discharge within ninety (90) days from admission is not likely to occur, at
which time the Member shail be transitioned to CHOICES Group 1, as appropriate.

() The Community PNA shall continue to apply during the provision of Short-Term NF care, up to the
ninetieth (90th) day, in order to allow sufficient resources for the Member to maintain his community
residence for transition hack to the community.

(d) The PASRR pracess is required for CHOICES Group 2 and CHOICES Group 3 Members entering
Short-Term NF Care. _

(e) Persons receiving Short-Term NF Care are not eligible to receive any other HCBS, except as
permitted in 1200-13-01-.05 to facilitate transition to the community.

Rule 1200-13-01-.02 Definitions is amended by revising renumbered Paragraph (142) so that it shall read as
follows: '

(142) Specified CHOICES HCBS. The CHOICES HCBS that are available to persons who qualify for and are
granted Immediate Eligibility by the Bureau. Specified CHOICES HCBS are limited to Aduit Day Care,
Altendant Care, Home-Delivered Meals, Personal Care Visits, and PERS.

Rule 1200-13-01-.02 Definitions is amended by adding a new Paragraph (149} and renumbering the current
renumbered Paragraph (149) as (150) with subsequent paragraphs being renumbered accordingly so as
amended the new Paragraph (149) shall read as follows:

(149) Tennessee Pre-Admission Evaluation System (TPAES). A component of the State’s Medicaid
Management Information System and the system of record for all PreAdmission Evaluation (i.e., level of
care) submissions and leve! of care determinations, as well as enrolliments into and transitions between
LTC programs, including CHOICES and the State’s Money Follows the Person Rebalancing Demonstration
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(MFP), and which shall also be used to gather data required to comply with tracking and reporting
requirements pertaining to MFP.

Statutory Authority. T.C.A. §§ 4-5-208, 71-5-105 and 71-5-109.

The introductory Subparagraph (a) of Paragraph (3) of Rule 1200-13-01-.05 TennCare CHOICES Program is
amended by deleting the word "two” and hy adding the word and number “three (3)” so as amended the
introductory Subparagraph (a) shall read as follows:

{a) There are three (3) groups in TennCare CHOICES:

Part 1. of Subparagraph (a) of Paragraph (3) of Rule 1200-13-01-.05 is amended by deleting the hyphen *-*
hetween the words “Medicaid-Reimbursement” in the last sentence so as amended Part 1. shall read as follows:

1. CHOICES Group 1. Participation in CHOICES Group 1 is limited to Medicaid Enrollees of all
ages who qualify for and are receiving Medicaid-reimbursed NF services. Medicaid eligibility for
LTC services is determined by DHS. Medical (or LOC) eligibility is determined by the Bureau as
specified in Rule 1200-13-01-.10. Persons in CHOICES Group 1 must be enrolled in TennCare
Medicaid and qualify for Medicaid reimbursement of LTC services.

Subparagraph (a) of Paragraph (3) of Rule 1200-13-01-.05 TennCare CHOICES Program is amended by adding
a new Part 3. which shall read as follows:

3. CHOICES Group 3.

)

(ii)

(i)

$S8-7040 (Octobher 2011}

Participation in CHOICES Group 3 is limited to TennCare Enrollees who qualify for and
are receiving TennGare-reimbursed HCBS. To be eligible for CHOICES Group 3,
Enrollees must meet the following criteria:

(I}  Be in one of the defined target populations;
(I)  Qualify in one of the specified eligibility categories,
(1)  Be At Risk for Institutionalization as defined in Rule 1200-13-01-.02; and

(IV) Have needs that can be safely and appropriately met in the community and at a
cost that does not exceed the Expenditure Cap for CHOICES HCBS as defined in
Rule 1200-13-01-.02.

Target Populations for CHOICES Group 3. Only persons in one of the target populations
below may qualify to enroll in CHOICES Group 3:

(1)  Persons age sixty-five (65) and older.

(I) Persons twenty-one (21) years of age and older who have one or more physical
disabilities as defined in Rule 1200-13-01-.02.

Eligibility Categories served in CHOICES Group 3. Participation in CHOICES Group 3 is
limited to TennCare Enrollees who qualify in one of the following eligibility categories:

(I} S8l eligibles, who are determined eligible for SSI by the Social Security
Administration. S5 eligibles are enrolled in TennCare Medicaid.

(i}  For Interim CHOICES Group 3 only, the CHOICES At-Risk Demonstration Group,
as defined in Rule 1200-13-01-.02. Financial and categorical eligibility are
determined by DHS. Persons who qualify in the CHOICES At-Risk Demonstration
Group will be enrolled in TennCare Standard. This eligibility category is only open
for enroliment between July 1, 2012 and December 31, 2013. Members enrolled in
Interim CHOICES Group 3 on December 31, 2013 may continue to qualify in this
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group after December 31, 2013, so long as they continue to meet NF financial
eligibility criteria and the LOC criteria in place at the time of enroliment into Interim
CHOICES Group 3, and remain continuously enrolled in the CHOICES At-Risk
Demonstration Group, [nterim CHOICES Group 3, and TennCare.

Subparagraph (b) of Paragraph (3) of Rule 1200-13-01-.05 TennCare CHOICES Program is deleted in its entirety
and replaced with a new Subparagraph (b) which shali read as follows:

(b) Level of Care (LOC).

All Enrollees in TennCare CHOICES must meet the applicable 1.0C criteria, as determined by the
Bureau in accordance with Rule 1200-13-01-.10. Physician certification of LOC shall be required only
for NF services.

1.

2.

Persons shall meet NF LOC in order to enroll in CHOICES Group 1 or CHOICES Group 2.

Persons shall meet At-Risk LOC in order to enroil in CHOICES Group 3, including Interim
CHOICES Group 3.

Members enrolled in CHOICES Group 1 on June 30, 2012, may continue to qualify in this
group after June 30, 2012, so long as they continue to meet NF financial eligibility, continue to
meet the NF LOC criteria in place on June 30, 2012, and remain continuously enrolled in
CHOICES Group 1 and in TennCare.

Members enrolled in CHOICES Group 1 on June 30, 2012, who wish to begin receiving HCBS
and transition to CHOICES Group 2 shall, for purposes of LOC, be permitted to do so, so long
as they continue to meet the NF LOC criteria in place on June 30, 2012, and have remained
continuously enrolled in CHOICES Group 1 and in TennCare since June 30, 2012,

Members enrolled in CHOICES Group 2 on June 30, 2012, may continue to qualify in this
group after June 30, 2012, so long as they continue to meet NF financial eligibility, continue to
meet the NF LOC criteria in place on June 30, 2012, and remain continuously enrolled in
CHOICES Group 2 and in TennCare. -

Members enrolled in CHOICES Group 2 on June 30, 2012, who wish to be admitied to a NF
and transition to CHOICES Group 1 shall be required to meet the NF LOC criteria in place at
the time of enroliment into CHOICES Group 1 unless a determination has been made by
TennCare that the member's needs can no longer be safely met in the community within the
member's individual cost neutrality cap, in which case, the person shall meet the NF LOC
¢riteria in place on June 30, 2012, to qualify for enroliment into CHOICES Group 1.

Part 2. of Subparagraph (c) of Paragraph (3) of Rule 1200-13-01-.05 TennCare CHOICES Program is amended
by inserting the words and number "or CHOICES Group 3" following the words and number “CHOICES Group 2
wherever they appear so that as amended Part (3)(c)2. shall read as follows:

2.

Persons in CHOICES Group 2 or CHOICES Group 3 are not required to complete the PASRR
process unless they are admitted to a NF for the Short-term NF benefit described in Paragraph
(8) of this Rule. Completion of the PASRR process is not required for Members of CHOICES
Group 2 or CHOICES Group 3 who have elected the Inpatient Respite Care benefit described
in Paragraph (8) of this Rule, since the service being provided is not NF services, but rather,
Inpatient Respite Care, which is an HCBS.

Subparagraph (d) of Paragraph (3) of Rule 1200-13-01-.05 TennCare CHOICES Program is amended by deleting
the hyphen " between the words “Medicaid-reimbursement’ and inserting the words and number “or CHOICES
Group 3" following the words and number “"CHOICES Group 2" so that as amended Subparagraph (3)(d) shall

read as follows:

(d) All Enrollees in TennCare CHOICES must be admitted to a NF and require Medicaid reimbursement
of NF services or be receiving HCBS in CHOICES Group 2 or CHOICES Group 3.
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The introductory Subparagraph (e) of Paragraph (3) of Rule 1200-13-01-.05 TennCare CHOICES Program is
amended by deleting the phrase “the AAAD or" after the words “determined by" and the words and commas *, as
applicable," after the word "MCO” in the first sentence so as amended the introductory Subparagraph (e) shall
read as follows:

{(e) All Enrollees in TennCare CHOICES Group 2 must be determined by the MCO to be able to be
served safely and appropriately in the community and within their individual cost-neutrality cap, -in
accordance with this Rule. If a person can be served safely and appropriately in the community and
within their individual cost-neutrality cap only through receipt of Companion Care services, the person
may not be enrofled into CHOICES until a qualified companion has been identified, an adequate
back-up plan has been developed, and the companion has completed all required paperwork and
training and is ready to begin delivering Companion Care services immediately upon the person’s
enroliment into CHOICES. Reasons a person cannot be served safely and appropriately in the
community may include, but are not limited to, the following:

Paragraph (3) of Rule 1200-13-01-.05 TennCare CHOIGES Program is amended by adding a new Subparagraph
(f) and re-lettering the current Subparagraph (f) as (g) so as amended Subparagraph (f) shall read as follows:

() Al Enrollees in TennCare CHOICES Group 3 must be determined by the MCO to be able to be
served safely and appropriately in the community within the array of services and supports available
in CHOICES Group 3, including CHOICES HCBS up to the expenditure cap of $15,000 (excluding the
cost of minor home modifications), non-CHOICES HCBS available through TennCare (e.g., home
health), services available through Medicare, private insurance or other funding sources, and unpaid
supports provided by family members and other caregivers, Reasons a person cannot be served
safely and appropriately in the community may include, but are not limited fo, the following:

1. The home or home environment of the applicant is unsafe to the extent that it would reasonably
be expected that HCBS could not be provided without significant risk of harm or injury to the
person or to individuals who provide covered services.

2. The applicant or his caregiver is unwilling to abide by the POC, resuiting in the inability to
ensure the person’s health, safety and weifare.

Part 5. of re-lettered Subparagraph (g) of Paragraph (3) of Rule 1200-13-01-.05 TennCare CHOICES Program is
amended by deleting the phrase “Paragraph (7)(j)" and replacing it with the phrase “Paragraph (8)(l)" so that as
amended Part 5. shall read as follows:

5. During the period of Immediate Eligibility, individuals are eligible only for the limited package of
HCBS identified in Paragraph (8){l). They are not eligible for any other TennCare services,
inciuding other LTC services.

Part 2. of Subparagraph (a) of Paragraph (4) of Rule 1200-13-01-.05 TennCare CHOICES Program is deleted in
its entirety and replaced with a new Part 2. which shall read as follows:

2. Have an approved unexpired CHOICES PAE for Level 1 reimbursement of NF services, Level 2
- reimbursement of NF services, or Enhanced Respiratory Care Reimbursement for services in a

NF. Eligibility for Enhanced Respiratory Care Reimbursement may be established only with a -
CHOICES PAE.

Parts 2., 3. and 4. of Subparagraph (b) of Paragraph (4) of Rule 1200-13-01-.05 TennCare CHOICES Program
are deleted in their entirety and replaced with new Parts 2., 3. and 4. which shall read as follows:

2. An individual must have an approved unexpired CHOICES PAE for NF LOC;

3. Anindividual must be approved by DHS for reimbursement of LTC services as an SSl recipient
or in the CHOICES 217-Like Group. To be eligible in the CHOICES 217-Like Group, an
individual must be approved by TennCare to enroll in CHOICES Group 2 or be approved by the
Bureau for Immediate Eligibility for CHOICES Group 2, subject to categorical and financial
eligibility by DHS;
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4. The Bureau must have raceived a determination by the MCO that the individual's needs can be
safely and appropriately met in the community, and at a cost that does not exceed his
Individual Cost Neutrality Cap, as described in this Rule, except in instances where the person
is not eligible for TennCare at the time of CHOICES application, in which case, such
determination shail be made by the MCO upon enroliment into CHOICES Group 2; and

Subpart (iii) of Part 1. of Subparagraph (c) of Paragraph (4) of Rule 1200-13-01-.05 TennCare CHOICES
Program is amended by adding the word “CHOICES" after the words “cost of” in the first and second sentences
so as amended Subpart (jii) shall read as follows:

(i) The total cost of CHOICES HCBS, HH Services, and PDN Services he can receive while
enrolled in CHOICES Group 2. The Member's Individual Cost Neutrality Cap functions
as a limit on the total cost of CHOICES HCBS that, when combined with the cost of HH
Services and PDN Services the Member will receive, can be provided to the Member in
the home or community setting.

Subpart (i) of Part 4. of Subparagraph (c) of Paragraph (4) of Rule 1200-13-01-.05 TennCare CHOICES Program
is deleted in its entirety and replaced with a new Subpart (i) which shall read as follows:

()  The annual cost neutrality cap shall be applied on a calendar year basis. The Bureau
and the MCOs will track utilization of CHOICES HCBS, HH services, and PDN services
across each calendar year.

Subpart {ii) of Part 4. of Subparagraph (c) of Paragraph (4) of Rule 1200-13-01-.05 TennCare CHOICES Program
is amended by adding the word “CHOICES" after the words “of all" in the third sentence and after the words “cost
of' In the last sentence so as amended Subpart (i) shall read as follows:

(iy A Member's Individual Cost Neutrality Cap must be applied prospectively on a twelve
(12) month basis. This is to ensure that a Member's POC does not establish a threshold
level of supports that cannot be sustained over the course of time. This means that, for
purposes of care planning, the MCO will always project the total cost of all CHOICES
HCBS (including one-time costs such as Minor Home Modifications, short-term services
or short-term increases in services) and HH and PDN Services forward for twelve (12)
months in order to determine whether the Member's needs can continue to be safely and
cost-effectively met based on the most current POC that has been developed. The cost
of one-time services such as Minor Home Modifications, short-term services or short-term
increases in services must be counted as part of the total cost of CHOICES HCBS for a
full twelve (12} month period following the date of service delivery.

Subpart (iii) of Part 4. of Subparagraph (c) of Paragraph (4) of Rule 1200-13-01-.05 TennCare- CHOICES
Program is amended by adding the word “CHOICES" after the words "on the" so as amended Subpart {iii) shall
read as follows:

(i)  Ifit can be reasonably anticipated, based on the CHOICES HCBS, HH and PDN services
currently received or determined to be needed in order to safely meet the person’s needs
in the community, that the person will exceed his cost neutrality cap, then the person
does not qualify to enroll in or to remain enrolled in CHOICES Group 2.

ltem (1) of Subpart (i) of Part 5. of Subparagraph (c) of Paragraph (4) of Rule 1200-13-01-.05 TennCare
CHOICES Program is amended by adding the word “CHOICES" after the words “reduction in" so as amended
Item (1) shall read as follows:

() Denial of or reductions in CHOICES HCBS based on a Member's Cost Neutrality
Cap shali constitute an adverse action under the Grier Revised Consent Decree
(Modified) (See Rules 1200-13-13-.01(4) and 1200-13-14-.01(4)), and shall give
rise to Grier notice of action and due process rights to request a fair hearing in
accordance with Rules 1200-13-13-.11 and 1200-13-14-.11.

Part 1. of Subparagraph (d) of Paragraph (4) of Rule 1200-13-01-.05 TennCare CHOICES Program is amended
by adding a new Subpart (iv) which shall read as follows:
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(iv) Effective July 1, 2012, the Enroliment Target for CHOICES Group 2 will be twelve
thousand five hundred (12,500).

Paragraph (4) of Rule 1200-13-01-.05 TennCare CHOIGES Program is amended by adding new Subparagraphs
(e), (f), and (g) which shali read as follows:

(e) Enrolment into CHOICES Group 3. To qualify for enroliment into CHOICES Group 3 (including
interim CHOICES Group 3).

1.

2.

An individual must be in one of the target populations specified in this Rule;
An individual must have an approved unexpired PAE for At-Risk LOC;

An individual must be approved by DHS for reimbursement of LTC services as an SSI recipient
or for Interim CHOICES Group 3 only, in the CHOICES At-Risk Demonstration Group, as
defined in Rule 1200-13-01-.02. To be eligible in the CHOICES At-Risk Demonstration Group,
an individual must be enrolled in Interim CHOICES Group 3, subject to categorical and financial
eligibility by DHS;

The Bureau must have received a determination by the MCO that the individual's needs can be
safely and appropriately met in the community, and at a cost that does not exceed his
Expenditure Cap, as described in this Rule, except in instances where the person is not eligible
for TennCare at the time of CHOICES application, in which case, such determination shall be
made by the MCO upon enroliment into CHOICES Group 3; and

There must be capacity within the established Enrollment Target, as applicable, to enroll the
individual in accordance with this Rule.

(i  Expenditure Cap for CHOICES Group 3.

1.

Each Member enrolling or enrolled in CHOICES Group 3 shall be subject to an Ekpenditure
Cap on CHOICES HCBS. The Expenditure Cap shall be used to determine:

(i)  Whether or not an applicant qualifies to enroil in CHOQICES Group 3;
{ii)  Whether or not a member qualifies to remain anvolled in CHOICES Group 3; and

(iiiy The total cost of CHOICES HCBS a member can receive while enrolted in CHOICES
Group 3, excluding the cost of minor home modifications. The Expenditure Cap functions
as a limit on the total cost of CHOICES HCBS, excluding minor home modifications, that
can be provided by the MCO to the member in the home or community setting.

A Member is not entitled to receive services up to the amount of the expenditure cap. A
Member shall receive only those services that are medically necessary (i.e., required in order to
help ensure the Member's heaith, safety and welfare in the home or community setting and to
delay or prevent the need for NF placement). Determination of the services that are needed
shall be based on a comprehensive assessment, conducted by the Member's Care
Coordinator, of the Members needs and the availability of Natural Supports and other (non-
TennCare reimbursed) services to meet identified needs.

The Expenditure Cap for CHOICES HCBS provided to CHOICES Group 3 members shali be
$15,000 (fifteen thousand dollars) annually, excluding the cost of minor home modifications.

Application of the Expenditure Cap.

(i)  The annual expenditure cap shall be applied on a calendar year basis. The Bureau and
the MCOs will track utilization of CHOICES HCBS excluding minor home modifications,
across each calendar year.
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(i

{iif)

(iv)

A Member's Expenditure Cap must also be applied prospectively on a twelve (12) month

basis. This is to ensure that a Member's POC does not establish a threshold level of
supports that cannot be sustained over the course of time. This means that, for purposes
of care planning, the MCO will always project the total cost of CHOICES HCBS
(excluding minor home modifications) forward for twelve (12) months in order to
determine whether the Member's needs can continue to he met based on the most
current POC that has been developed. The cost of one-time services such as short-term
services or short-term increases in services must be counted as part of the total cost of
CHOICES HCBS for a full twelve (12) month period following the date of service delivery.

If it can be reasonably anticipated, based on the CHOICES HCBS currently received or
determined to be needed (in addition to non-CHOICES HCBS available through
TennCare, e.g., home health, services available through Medicare, private insurance or
other funding sources, and unpaid supports provided by family members and other
caregivers) in order to safely meet the person's needs in the community, that the person
will exceed his Expenditure Cap, then the person does not qualify to enroll in or to remain
enrolled in CHOICES Group 3.

Any short-term NF services received by a member enrolled in CHOICES Group 3 shall
not be counted against his Expenditure Cap.

{g) Enroliment Target for CHOICES Group 3 (including Interim CHOICES Group 3).

1. The State may establish an Enrollment Target for CHOICES Group 3 which shall be at least ten
(10} percent of the Enroliment Target established by the State for CHOICES Group 2.

2. Notwithstanding any Enrollment Target established for CHOICES Group 3 as described in this
subparagraph, Interim CHOICES Group 3 which is open for enroliment between July 1, 2012, and
December 31, 2013, shall not be subject to an Enroliment Target.

Part 2. of Subparagraph (b) of Paragraph (5) of Rule 1200-13-01-.05 TennCare CHOICES Program is deleted in
its entirety and replaced with a new Part 2. which shall read as follows:

2. The Member's needs can no longer be safely met in the community at a cost that does not
exceed the Member's Cost Neutrality Cap or Expenditure Cap, as appropriate and as described
in this Rule.

Rule 1200-13-01-.05 TennCare CHOICES Program is amended by adding a new Paragraph (6) and renumbering
the current Paragraph (6) as (7) and all subsequent Paragraphs accordingly so as amended Paragraph (8) shall

read as follows:

(6) Advance Determinations that an Applicant Would Not Qualify to Enroll in CHOICES Group 3 (including
Interim CHOICES Group 3).

(a)  For purposes of the Need for Inpatient Nursing Care, Effective July 1, 2012, as specified in TennCare
Rule 1200-13-01-.10(4)(c)2)(i}1) and 1200-13-01-10(4)}c)2)(ii)(ll), advance determination by
TennCare that a CHOICES applicant would not qualify for enroliment into CHOICES Group 3 shall be
made only if all of the following criteria are met;

1. The applicant has a total acuity score of at least six (6) but no more than eight (8);

2. The applicant has an individual acuity score of at least three (3) for the Qrientation measure;

3. The applicant has an individual acuity score of at least two (2) for the Behavior meastire;

4. The absence of intervention and supervision for such dementia-related behaviors at the
frequency specified in the PAE would result in imminent and serious risk of harm to the applicant
and/or others (documentation of the specific behaviors, the frequency of such behaviors, and the
imminence and seriousness of risk shall be required); and
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5. There is sufficient evidence, as required and determined by TennCare, to demonstrate that the
necessary intervention and supervision needed by the person cannot be safely provided within
the array of services and supports that would be available if the applicant was enrolled in
CHOICES Group 3, including CHOICES HCBS up to the expenditure cap of $15,000, non-
CHOICES HCBS available through TennCare (e.g., home heaith), services available through
Medicare, private insurance or other funding sources, and unpaid supports provided by family
members and other caregivers.

(b) Documentation required to support an advance determination for Medicaid eligible members shall
include all of the following:

1. A comprehensive needs assessment performed by an MCO Care Coordinator pursuant to
requirements set forth in the MCO's Contractor Risk Agreement, including:

(i) An assessment of the member's physical, behavioral, functional, and psychosocial
needs;
(i) An assessment of the member's hame environment in order to identify any modifications

that may be needed, and to identify and address any issues that may affect the member's
ability to be safely served in the community;

(iii) An assessment of the member’s natural supports, including care being provided by family
members andlor other caregivers, and long-term care services the member is currently
receiving (regardless of payer), and whether there is any anticipated change in the
member's need for such care or services or the availability of such care or services from
the current caregiver or payer, and

(iv) An assessment of the physical health, behavioral health, and long-term care services and
other social support services and assistance {e.g., housing or income assistance) that
are needed, as applicable, to ensure the member’s health, safety and weifare in the
community and to prevent the need for institutional placement. Such assessment shali
specify the specific tasks and functions for which assistance is needed by the member,
the frequency with which such tasks must be performed, and the amount of paid
assistance necessary to perform these tasks;,

2. A person-centered plan of care developed by the MCO Care Coordinator which specifies the
CHOICES HCBS that would be necessary and that would be approved by the MCO to safely
support the person in the community, as well as non-CHOICES HCBS available through
TennCare (e.g., home health), services available through Medicare, private insurance or other
funding sources, and unpaid supports provided by family members and other caregivers {or
attestation that the person could not be safely supported in the community with any combination
of services and supports, as applicable);

3. An explanation regarding why an array of covered services and supports, including CHOICES
HCBS within the $15,000 expenditure cap for CHOICES 3 and non-CHOICES HCBS (e.g., home
health), services available through Medicare, private insurance or other funding sources, and
unpaid supports provided by family members and other caregivers would not be sufficient to
safely meet the person’s needs in the community;

4. A detailed explanation of:
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)] the members living arrangements and the services and supports the member has
received for the six (6) months prior to application for GHOIGES, including non-CHOICES
HCBS available through TennCare (e.g., home health), services available through
Medicare, private insurance or other funding sources, and unpaid supports provided by
family members and other caregivers; and

{ii) any recent significant event(s) or circumstances that have impacted the applicant's need
for services and supports, including how such event(s) or circumstances would impact
the person’s ability to be safely supported within the array of covered services and
supports that would be available if the person were enrolled in CHOICES Group 3.

(¢) Documentation required to support an advance determination for applicants not enroiled in TennCare
at the time the PAE is submitted shall include all of the items specified in Subparagraph (b) above,
except as follows:

1. A comprehensive assessment, including an assessment of the applicant's home environment,
performed by the AAAD, or the most recent MDS assessment performed by a Nursing Facility
contracted with one or more TennCare MCOs may be submitted in lieu of the MCO
comprehensive needs assessment specified in Part (b)1. above.

2. The person-centered plan of care as described in Part {p)2. above shall not be required.

Paragraph (8) renumbered as Paragraph (7) of Rule 1200-13-01-.05 TennCare CHOICES Program is deleted in
its entirety and replaced with a new renumbered Paragraph (7) which shall read as follows:

(7) Transitioning Between CHOICES Groups.
(a) Transition from Group 1 to Group 2.

1. An MCO may request to transition a Member from Group 1 to Group 2 only when the Member
chooses to transition from the NF to an HCBS setting. Members shali not be required to
transition from Group 1 to Group 2.

2. \When Members move from Group 1 to Group 2, DHS must recalculate the Member's Patient
Liability based on the Community PNA.

{(b)  Transition from Group 2 to Group 1.

1. An MCO may request to transition a Member from Group 2 to Group 1 only under the following
circumstances:

(i)  Except as provided in TennCare Rule 1200-13-01-.05(3)(b)(6), the member meets the NF
LOC criteria in place at the time of enroliment into CHOICES Group 1, and at least one (1)
of the following is true;

) The Member chooses to transition from HCBS to NF, for example, due to a decline
in the Member's health or functional status, or a change in the Member's natural
caregiving supports; or

() The MCO has made a determination that the Member's needs can no longer be
safely met in the community and at a cost that does not exceed the average cost of
NF services for which the Member would qualify, and the Member chooses to
transition to the more appropriate institutional setting in order to safely meet his
needs.

(i) When Members move from Group 2 to Group 1, DHS must recalculate the Member's
Patient Liability based on the Institutional PNA.
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(c) Atsuch time as a transition between CHOICES Groups 1 and 2 is made, the MCO shall issue notice
of transition to the Member. Because the Member has elected the transition and remains enrolled in
CHOICES, such transition between CHOICES groups shail not constitute an adverse action. Thus,
the notice will not include the right to appeal or request a fair hearing regarding the Member's
decision.

(@)  Transition from CHOICES Group 1 or GHOICES Group 2 to CHOICES Group 3.

1. The State or the MCO shall, subject to eligibility and enroliment criteria set forth in TennCare Rule
1200-13-01-.05(3) and {4), initiate a transition from Group 1 or from Group 2 to Group 3 when a
member who was enrolled in CHOICES Group 1 or Group 2 on or after July 1, 2012, no longer
meets NF LOC, but is At Risk for Institutionalization as defined in Rule 1200-13-01-.02.

5 \When a Member transitions from CHOICES Group 1 to Group 3, DHS must recalculate the
Member's Patient Liability based on the Community PNA.

(e} Transition from CHOICES Group 3 to CHOICES Group 1 or CHOICES Group 2.

1. The State or the MCO shall initiate a transition from Group 3 to Group 1 or Group 2, as
appropriate, when the Member meets NF LOC in place at the time of the transition request and
satisfies all requirements for enroliment into the requested Group.

2 When a member transitions from Group 3 to Group 1, DHS must recalculate the Member's
Patient Liability based on the Insiitutional PNA.

Subparagraph (c) of Paragraph (7) renumbered as Paragraph (8) of Rule 1200-13-01-.05 TennCare CHOICES
Program is amended by adding the word "CHOICES" after the word “receive” so as amended Subparagraph (c)
shall read as follows:

(¢) Members of CHOICES Group 2 who are Medicaid sligible receive CHOICES HCBS as specified in an
approved POC, in addition to medically necessary covered benefits available for TennCare Medicaid
recipients, as specified in Rule 1200-13-13-.04. While receiving HCBS, Members are not eligible for
NF care, except for Short-Term NF care, as described in this Chapter. ' ‘

Paragraph (7) renumbered as Paragraph {8) of Rule 1200-13-01-.0% TennCare CHOICES Program is amended
by adding new Subparagraphs (e) and (f) and the current Subparagraphs (e) and (f) are re-lettered as
Subparagraphs (g) and (h) and subsequent subparagraphs are re-lettered accordingly so as amended the new
Subparagraphs (e) and (f) shall read as follows:

() Members of CHOICES Group 3 who are SSI Eligible receive HCBS as specified in an approved POC,
in addition to medically necessary covered benefits available for TennCare Medicaid recipients, as
specified in Rule 1200-13-13-.04. While receiving HCBS, Members are not eligible for NF care,
except for Short-Term NF care, as described in this Chapter.

() Members of CHOICES Group 3 who are eligible for TennCare Standard in the CHOICES At-Risk
Demonstration Group receive HCBS as specified in an approved POC, in addition to medically
necessary covered benefits available for TennCare Standard recipients, as specified in Rule 1200-13-
14-04. While receiving HCBS, Members are not eligible for NF care, except for Short-Term NF care,
as described in this Chapter. ‘

Subparagraph (h) re-lettered as (i) of Paragraph (7) renumbered as Paragraph (8) of Rule 1200-13-01-.05
TennCare CHOICES Program is deleted in its entirety and replaced with a new re-lettered Subparagraph {j) which
shall read as follows:

() Al LTC services, NF services as well as HCBS, must be authorized by the MCO in order for MCO
payment to be made for the services. An MCO may elect to accept the Bureau's PAE determination
as its prior authorization for NF services. NF care may sometimes start before authorization is
obtained, but payment will not be made until the MGCO has authorized the service. HCBS must be
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specified in an approved POC and authorized by the MCO prior to delivery of the service in order for

MCO payment to be made for the service.

Subparagraph (i) re-lettered as (k) of Paragraph (7) renumbered as Paragraph (8) of Rule 1200-13-01-.05
TennCare CHOICES Program is amended by adding the word “CHOICES” at the beginning of the first sentence

and replacing “(h)" in the third sentence with “(j}"
follows:

(k)

so as amended re-lettered Subparagraph (k

) shall read as

CHOICES HCBS covered under TennCare CHOICES and applicable limits are specified below. The

penefit limits are applied across all services received by the Member regardless of whether the
services are received through CD and/or a traditional provider agency. Corresponding limitations

regarding the scope of each service are
through (j) above.

defined in Rule 1200-13-01-.02 and in Subparagraphs (a)

Parts 3., 8., 9., 10. and 13. of Subparagraph (i) re-lettered as Subparagraph {k) of Paragraph (7) renumbered as
Paragraph (8) of Rule 1200-1 3.01-.05 TennCare CHOICES Program are deleted in their entirety and replaced

with new Parts 3., 6.,
for CHOICES 3 Members"

9., 10. and 13., and Subparagraph (k) is also amended by adding a new Table for ‘Benefits

Service Benefits for CHOICES 2 Members

Benefits
for
Consumer
Direction

(“Eligible
HCBS")

Benefits
for
immediate
Eligibles

(“Specified
HCBS")

3. Aitendant Care Covered only for persons who require hands-
on assistance with ADLs when needed for
more than 4 hours per occasion or visits at

intervals of less than 4 hours between visits.

For Members who do not require homemaker
services as defined in Rule 1200-13-01-.02 in
addition to hands on assistance with ADLs,
covered with a limit of 1080 hours per calendar
year, per Member.

For Members who require homemaker
services as defined in Rule 1200-13-01-.02 in
addition to hands on assistance with ADLs,
covered with a limit of 1240 hours for calendar
year 2012, per Member.

For Members who require homemaker
services as defined in Rule 1200-13-01-.02 in
addition to hands on assistance with ADLs,
beginning January 1, 2013, covered with a
fimit of 1400 hours per calendar year, per
Member.

Not covered when the Member is receiving
any of the following HCBS:  Adult Day Care,
CBRA facility services, Short-Term NFE Care.

.Yes

Yes

$8-7040 (October 2011) 21

RDA 1693




[ Service

Benefits for CHOIGES 2 Members

Benefits
for
Consumer
Direction

(“Eligible

Benefits
for
immediate
Eligibles

(“Specified

6. Homemaker
Services

*Covered only for members who also nesd
hands-on assistance with ADLs and as a
component of Attendant Care or Personal
Care Visits as defined in these rules.

Not covered as a stand-alone benefit.

Not covered for persons who do not require
hands-on assistance with ADLSs.

Not covered when the Member is receiving
CBRA facility services or Short-Term NF Care.

HCBS")

HCBS")

9. Minor Home
Madifications

Covered with a limit of $6,000 per project,
$10,000 per calendar year, and $20,000 per
lifetime.

Not covered when the Member is receiving
CBRA facility services of Short-Term NF Care,
except when provided as a CEA to facilitate
transition from a NF to the community. See
Rule 1200-13-01-.06(8)(0).

No

NIA

10. Personal Care
Visits

Covered with a imit of 2 intermittent visits per
day, per Member; visits limited to a maximum
of 4 hours per visit and there shall be at least
four (4) hours between intermiitent visits.

Not covered when the Member is receiving
any of the following HCBS: Adult Day Care,
CBRA facility services, Short-Term NF Care.

Yes

Yes

13. Short-Term NF

Covered with a limit of 80 days per stay, per

No

N/A

Care Member.
Approved PAE and PASRR required.
Mernbers receiving Short-Term NF Care are
not eligible to receive any other HCBS except
when permitted as a CEA to facilitate transition
to the community, See Rule 1200-13-01-
| .05(8)(0).
Service Benefits for CHOICES 3 Members Benefits for | Benefits for
Consumer Immediate
Direction Eligibles
(“Eligible {“Specified
HCBS") HCBS")
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Service

Benefits for CHOICES 3 Members

1. Aduit Day Care

Covered with a limit of 2080 hours per calendar
year, per CHOICES Member.

2. Assistive
Technology

Covered with a limit of $900 per calendar year,
per Member.

3. Altendant Care

Covered only for persons who require hands-
on assistance with ADLs when needed for
more than 4 hours per occasion or visits at
intervals of less than 4 hours between visits,

For Members who do not require homemaker
services as defined in Rule 1200-13-01-.02 in
addition to hands on assistance with ADLs,
covered with a limit of 1080 hours per calendar
year, per Member.

For Members who require homemaker services
as defined in Rule 1200-13-01-.02 in addition
to hands on assistance with ADLs, covered
with a limit of 1240 hours for calendar year
2012, per Member.

For Members who require homemaker services
as defined in Rule 1200-13-01-.02in addition
to hands on assistance with ADLs, beginning
January 1, 2013, covered with a limit of 1400
hours per calendar year, per Member.

Not covered when the Member is receiving any
of the following HCBS: Aduit Day Care, CBRA
facility services, Short-Term NF Care.

4. Home-Delivered
Meals

Covered with a limit of 1 meal per day, per
Member.

Not covered when the Member is receiving
CBRA facility services or Short-Term NF Cara,

5. Homemaker
Services

*Covered only for members who also need
hands-on assistance with ADLs and as a

component of Aitendant Care or Personal Care'

Visits as defined in these rules.
Not covered as a stand-alone benefit,

Not covered for persons who do not require
hands-on assistance with ADLs.

Not covered when the Member is receiving
CBRA facility services or Short-Term NF Care.

6. In-Home Respite
Care

Covered with a limit of 216 hours per calendar
year, per Member.

Not covered when the Member is receiving
CBRA facility services or Short-Term NF Care.
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Service

Benefits for CHOICES 3 Members

Benefits for
Consumer
Direction

(‘Eligible
HCBS")

Benefits for
Immediate
Eligibles

("Specified
HCBS")

7. Inpatient Respite
Care

Covered with a limit of 9 days per calendar
year, per Member.

PAE and PASRR approval not required.

Not covered when the Member is receiving
CBRA facility services or Short-Term NF Care.

No

N/A

8. Minor Home
Madifications

Covered with a limit of $6,000 per project,
$10,000 per calendar year, and $20,000 per
lifetime.

Not covered when the Member is receiving
CBRA facility services or Short-Term NF Care,
except when provided as a CEA to facilitate
transition from a NF to the community. See
Rule 1200-13-01-.05(8)(0).

No

N/A

9. Personal Care
Visits

Covered with a limit of 2 intermittent visits per
day, per Member; visits limited to a maximuim
of 4 hours per visit and there shall be at least
four (4) hours between intermittent visits.

Not covered when the Member is receiving any
of the following HCBS: Adult Day Care, CBRA
facility services, Short-Term NF Care.

Yes

N/A

10. PERS

Not covered when the Member is receiving
CBRA facility services or Short-Term NF Care.

No

N/A

11. Pest Control

Covered with a limit of ¢ treatment visits per
calendar year, per Member.

Not covered when the Member is receiving
CBRA facility services or Short-Term NF Care.

No

N/A

12. Short-Term NF
Care

Covered with a limit of 90 days per stay, per
Member.

Approved PAE and PASRR required.

Members receiving Short-Term NF Care are
not eligible to receive any other HCBS except
when permitted as a CEA to facilitate transition
to the community. See Rule 1200-13-01-
.05(8)(0).

No -

N/A

Part 3. Homemaker Services of Subparagraph (j) re-lettered as Subparagraph (1) of Paragraph (7) renumbered as
Paragraph (8) of Rule 1200-13-01-.05 TennCare CHOICES Program is deleted in its entirety and subsequent
parts renumbered accordingly.

introductory Subparagraph (j) re-letterad as Subparagraph (1) of Paragraph (7) renumbered as Paragraph (8) of
Rule 1200-13-01-.05 TennCare CHOICES Program is amended by deleting the phrase “"Subparagraph (iy" and
replacing it with the phrase “Subparagraph (k)" so that as amended introductory Subparagraph {l} shali read as
follows:
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0 Applicants who qualify as “Immediate Eligibles” are eligible only for certain HCBS covered under
CHOICES. They are not eligible for any other TennCare benefits, including other CHOICES
benefits. These HCBS, called Specified HCBS, are listed below. The limits are the same as
those specified in Subparagraph (k} above. When the limit is an annual limit, the services used in
the Immediate Eligibility period count against the annua! limit if the applicant should become
eligible for TennCare.

Introductory paragraph of Subparagraph (m) re-lettered as Subparagraph (o) of Paragraph (7) renumbered as
Paragraph (8) of Rule 1200-13-01-.05 TennCare CHOICES Program is amended by adding the phrase “or
CHOICES 3" after the number two “2” in the first sentence so as amended the introductory Subparagraph (o) shali
read as follows:

(o) Transition Allowance. For CHOICES Members moving from CHOICES 1 to CHOICES 2 or
CHOICES 3, the MCO may, at its sole discretion, provide a Transition Allowance not to exceed two
thousand dollars ($2,000) per lifetime as a CEA to facilitate transition of the Member from the NF to
the community. ltems that may be purchased or reimbursed are limited to the following:

Introductory Subparagraph (a) of Paragraph (8) renumbered as Paragraph (9) of Rule 1200-13-01-.05 TennCare
CHOICES Program is amended by adding the phrase “and CHOICES Group 3" after the word and number
“Group 2" so as amended introductory Subparagraph (a) shall read as follows:

(a) CD is a model of service delivery that affords CHOICES Group 2 and CHOICES Group 3 Members
the opportunity to have more choice and control with respect to certain types of HCBS that are
needed by the Member, in accordance with this Rute. CD is not a service or set of services.

parts 3. and 4. of Subparagraph (a) of Paragraph (8) renumbered as Paragraph (9) of Rule 1200-13-01-.05
TennCare CHOICES Program are deleted in their entirety and replaced with new Parts 3. and 4. which shali read
as follows:

3. Upon completion of the comprehensive needs assessment, CHOICES Members determined to
need Eligible CHOICES HCBS may elect to receive one or more of the Eligible CHOICES HCBS
through a Contract Provider, or they may participate in CD. Companion Care is available only
through CD.

4. CHOICES Members who do not need Eligible CHOICES HCBS shali not be offered the
opportunity to enroll in CD.

Introductory Subparagraph (b) of Paragraph (8) renumbered as Paragraph (9) of Rule 1200-13-01-.05 TennCare
CHOICES Program is deleted in its entirety and replaced with a new Introductory Subparagraph (b) which shall
read as follows:

(b)y CHOICES HCBS eligible for CD (Eligible CHOICES HCBS).

Subpart (ii) of Part 1. of Subparagraph (o) of Paragraph (8} renumbered as Paragraph (9) of Rule 1200-13-01-.05
TennCare CHOICES Program is deleted in its entirety and replaced with a new Subpart (ii) which shall read as
follows:

(i) Companion Care (available only to Members electing CD and in CHOICES Group 2; not
available to CHOICES Group 3 members).

Subpart (iii) Homemaker Services of Part 1. of Subparagraph (b) of Paragraph (8) renumbered as Paragraph (9)
of Rule 1200-13-01-.06 TennCare CHOICES Program is deleted in its entirety and subsequent parts renumbered
accordingly.

Part 1. of Subparagraph (c) of Paragraph (8) renumbered as Paragraph (9) of Rule 1200-13-01-.05 TennCare
CHOICES Program is amended by adding the phrase “or CHOICES Group 3" at the end of the sentence so as
amended Part 1. shall read as follows:

i BeaMember of CHOICES Group 2 or CHOICES Group 3.
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Part 1. of Subparagraph (d) of Paragraph (8) renumbered as Paragraph (9) of Rule 1200-13-01-.05 TennCare
CHOICES Program is deleted in its entirety and replaced with a new Part 1. which shali read as follows:

1. A CHOICES Group 2 or CHOICES Group 3 Member assessed to need one or more Eligible
CHOICES HCBS may elect to participate in CD at any time. ‘

Subpart (i) of Part 1. of Subparagraph (f) of Paragraph (8) renumbered as Paragraph (9) of Rule 1200-13-01-.05
TennCare CHOICES Program is amended by adding the phrase “or CHOICES Group 3" at the end of the
sentence sa as amended Subpart (i) shall read as follows:

(i)  The person is not enrolled in TennCare or in CHOICES Group 2 or CHOICES Group 3.

Subpart (i} of Part 1. of Subparagraph (i) of Paragraph (8) renumbered as Paragraph (9) of Rule 1200-13-01-.05
TennCare CHOICES Program Is amended by deleting the words and comma "Homemaker Services,” in the third
sentence so as amended Subpart (i) shall read as follows:

()  Members may hire family members, excluding spouses, to serve as Workers. However, a
family member shail not be reimbursed for a service that he would have otherwise
provided without pay. A member shall not be permitted to employ any person who
resides with the member to deliver Personal Care Visits, Altendant Care, or in-Home
Respite Care. A Member or his Representative for CD shall not be permitted to employ
gither of the following to deliver Companion Care services:

Part 1. of Subparagraph (j) of Paragraph (8) renumbered as Paragraph {9) of Rule 1200-13-01-.05 TennCare
CHOICES Program is amended by adding the phrase “or CHOICES Group 3" after the word and number “Group
2" s0 as amended Part 1. shall read as follows:

1. A Competent Adult, as defined in this Chapter, with a functional disability living in his own
home, enrolled in CHOICES Group 2 or CHOICES Group 3, and participating in CD, or his
Representative for CD, may choose to direct and supervise a Consumer-Directed Worker in the
performance of a Health Care Task as defined in this Chapter.

Part 3. of Subparagraph (j) of Paragraph (8) renumbered as Paragraph {9) of Rule 1200-13-01-.05 TennCare
CHOICES Program is amended by adding the word “CHOICES" after the words “delivering Eligible” so as
amended Part 3. shall read as follows:

3. A Member shall not receive additional amounts of any service as a result of his decision to self-
direct health care tasks. Rather, the Health Care Tasks shall be performed by the Worker in the
course of delivering Eligible CHOICES HCBS already determined to be needed, as specified in
the POC.

Part 7. of Subparagraph (j) of Paragraph (8) renumbered as Paragraph (9) of Rule 1200-13-01-.05 TennCare
CHOICES Program is amended by adding the word “CHOICES” after the word “eligible” in the first sentence s0
as amended Part 7. shall read as follows:

7. The Member or his Representative for CD will identify one or more Consumer-Directed Workers
who will perform the task in the course of delivery of eligible CHOICES HCBS. |If a Worker
agrees to perform the Health Care Tasks, the tasks to be performed must be specified in the
Service Agreement. The Member or his Representative for CD is solely responsible for
identifying a Worker who is willing to perform Health Care Tasks, and for instructing the paid
personal aide on the task(s) to be performed.

Subpart {iii) of Part 1. of Subparagraph (k) of Paragraph (8) renumbered as Paragraph (9) of Rule 1200-13-01-.05
TennCare CHOICES Program is amended by adding the word “CHOICES” after the word “Eligible” in the first
sentence so as amended Subpart (i) shall read as follows:

(iif) If a Member voluntarily withdraws or is involuntarily withdrawn from CD, any Eligible
CHOICES HCBS he receives, with the exception of Companion Care, shall be provided
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through Contract Providers, subject to the requirements in this Chapter. Companion
Care is only available through CD.

item (1) of Subpart (i) of Part 2. of Subparagraph (k) of Paragraph (8) renumbered as Paragraph (9) of Rule 1200-
13-01-.05 TennCare CHOICES Program is deleted in its entirety and replaced with a new Item (i) which shall
read as follows”

(1) The person is no longer enroiled in either CHOICES Group 2 or CHOICES Group
3.

Subparagraph (c) of Paragraph (11) renumbered as Paragraph (12) of Rule 1200-13-01-.05 TennCare CHOICES
program is amended by deleting the words “"Rute 1200-13-01-.10(6)" after the words “in accordance with" and
replacing them with the words “Rule 1200-13-01-.10(7)" so that as amended Subparagraph (c) shall read as
follows:

(c) Appeals related to the PAE process (including decisions pertaining to the PASRR process) are
processed by the Bureau's Division of Long-Term Care in accordance with Rute 1200-13-01-.10(7).

Statutory Authority: T.C.A. §§ 4-5.208, 71-5-105 and 71-5-109.

Subparagraph (b) of Paragraph (1) of Rule 1200-13-01-.08 Personal Needs Allowance (PNA), Patient Liability,
Third Party Insurance and Estate Recovery for Persons Receiving LTC is deleted in its entirety and replaced with
a new Subparagraph (b} which shail read as follows:

(b) The maximum PNA for persons participating in CHOICES Group 2 or CHOICES Group 3 is 300% of
the SSI FBR.

Subparagraphs (c) and (d) of Paragraph (2) of Rule 1200-13-01-.08 Personal Needs Allowance (PNA), Patient
Liability, Third Party Insurance and Estate Recovery for Persons Receiving LTC are deleted in their entirety and
replaced with new Subparagraphs (c) and (d) which shall read as follows:

(c) For Members of the CHOICES 217-Like Group and the CHOICES At-Risk Demonstration Group, the
State uses institutional eligibility and post-eligibility rules for determining Patient Liability in the same
manner as specified under 42 C.F.R. §§ 435217, 435.236, and 435.726 and Section 1924 of the
Social Security Act (42 US.CA. § 1396r-5), if the HCBS were provided under a Section 1915(c)
Waiver.

(d) For a Member of CHOICES Group 2 or CHOICES Group 3 receiving the Short-Term NF Care benefit
(for up to 90 days) or an Enrollee in one of the State's Section 1915(c) Waiver programs who is
temporarily placed in a medical institution, i.e., a hospital, NF or ICF/MR (for up to g0 days), the post-
eligibility calculation shall be performed as if the individual is continuing to receive HCBS. The
purpose is to ensure that the individual can maintain a community residence for transition hack to the
community. After 90 days, or as soon as it appears that the inpatient stay wifl not be a short-term
stay, whichever comes first, a CHOICES Group 2 or CHOICES Group 3 Member will be transitioned
to CHOICES Group 1, or a waiver participant must be disenrofled from the waiver, and the
institulional post-eligibility calculation shall apply.

Part 2. of Subparagraph (¢) of Paragraph (2} of Rule 1200-13-01-.08 Personal Needs Allowance (PNA), Patient
Liability, Third Party Insurance and Estate Recovery for Persons Receiving LTC is deleted in its entirety and
replaced with a new Part 2. which shall read as follows:

2. If a CHOICES Group 2 Member does not reside in a CBRA facility, i.e., the Member is receiving HCBS
(including Companion Care) in his own home, and for all CHOICES Group 3 members (who are not
eligible to receive CBRA services), the Member must pay his Patient Liability to the MCO. The amount of
Patient Liability collected will be used to offset the cost of CHOICES Group 2 or CHOICES Group 3
benefits or CEA services provided as an alternative to covered CHOICES Group 2 or CHOICES Group 3
benefits that were reimbursed by the MCO for that month. The amount of Patient Liability collected by the
MCO cannot exceed the cost of CHOICES Group 2 or CHOICES Group 3 benefits {or CEA services
provided as an alternative to GHOICES Group 2 or CHOICES Group 3 benefits) reimbursed by the MCO
for that month.
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Statutory Authority: T.C.A. §§ 4-5-208, 71-5-105 and 71-5-109.

Rule 1200-13-01-.10 Medical (Level of Care) Eligibility Criteria for Medicaid Reimbursement of Care in Nursing
Facilities is deleted in its entirety and replaced with a new Rule 1200-13-01-.10 which shall read as follows:

1200-13-01-.10 MEDICAL (LEVEL OF CARE) ELIGIBILITY CRITERIA FOR MEDICAID REIMBURSEMENT OF
CARE IN NURSING FACILITIES, CHOICES HCBS AND PACE.

{1)  Definitions. See Rule 1200-13-01-.02.

(2) PreAdmission Evaluations and Discharge/T ransfer/Hospice Forms

(a) A PAE is required in the following circumstances:

1.

When a Medicaid Eligible is admitted to a NF for receipt of Medicaid-reimbursed NF
Services,

When a private-paying resident of a NF attains Medicaid Eligible status.

When Medicare reimbursement for SNF services has ended and Medicaid Level 2
reimbursement for services is requested.

When a NF Eligible is changed from Medicaid Level 1 to Medicaid Level 2 reimbursement, or
from Medicaid Level 1 or Level 2 reimbursement to a Chronic Ventilator or Tracheal Suctioning
Enhanced Respiratory Care rate, except as specified in Rule 1200-13-01-.10(5)(f).

When a NF Eligible is changed from Medicaid Level 2 reimbursement or an Enhanced
Respiratory Care rate to Medicaid Levet 1 reimbursement, unless the individual has an approved
unexpired Level 1 PAE.

When a NF Eligibte is changed from an Enhanced Respiratory Care rate to Medicaid Level 2
reimbursement, unless the individual has an approved unexpired Level 2 PAE.

When a NF Eligible requires continuation of the same LOC beyond the expiration date assigned
py the Bureau.

When a NF Eligible no longer requires the specific skilled nursing or rehabilitative services for
which a Level 2 PAE was approved but requires other Level 2 care in a NF.

(b}  NFs are required to complete and submit to the member's MCO a Discharge/Transfer/Hospice Form
any time a member discharges from the facility or stops receiving NF services in the facility, which
shall include but is not limited to the following circumstances:

1.

2.

When a CHOICES member transfers from one Nursing Facility to another such facility.

When a CHOICES member discharges to the hospital (even when readmission to the NF is
expected following the hospital stay).

When aCHOICES member elects to receive hospice services (even if Medicare will be
responsible for payment of the hospice benefit).

When a CHOICES member discharges home, with or without HCBS. In this case, the NF is
obligated to notify the MCO before the member is discharged from the facility and to coordinate
with the MCO in discharge planning in order to ensure that any home and community based
services needed by the member will be available upon discharge, and to avoid a lapse in
CHOICES and/or TennCare eligibility.

Upon the death of a CHOICES member.
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(c) A PreAdmission Evaluation is not required in the following circumstances:

1. When a Medicaid Eligible with an approved unexpired Level 1 PreAdmission Evaluation returns to
the Nursing Facility after being hospitalized. -

2. When a Medicaid Eligible with an approved unexpired Level 2 PreAdmission Evaluation returns to
the Nursing Facility after being hospitalized, if there has been no change in the skilled nursing or
cehabilitative service for which the PreAdmission Evaluation was approved.

3. When a Medicaid Eligible changes from Level 2 to Level 1 NF reimbursement and has an
approved unexpired Level 1 PreAdmission Evaluation.

4. To receive Medicaid co-payment when Medicare is the primary payer of Skilled Nursing Facility
care.

5. When a Discharge/Transfer/Hospice Form is appropriate in accordance with (2){b).

6. For authorization by an MCO of Ventilator Weaning services or short-term payment at the
Tracheal Suctioning Enhanced Respiratory Care rate for a person who has just been weaned
from the ventilator, but who still requires short-term intensive respiratory intervention, Medical
necessity determinations . and authorization of Ventilator Weaning services and short-term
payment at the Tracheal Suctioning Enhanced Respiratory Care rate during the post-weaning
period will be managed by the Enrollee’'s MCO.

7. When a person will be receiving hospice services in the NF.

(d) Ifa NF admits or allows continued stay of a Medicaid Eligible without an approved PAE, it does so at
its own risk and in such event the NF shafl give the individual a plain language written notice, in a
format approved by the Bureau, fhat Medicaid reimbursement will not be pald unless the PAE is
approved and if it is not finally approved the individual can pe held financially liable for services
provided, including services delivered prior to the effective date of the PAE and enrollment in
CHOICES Group 1, unless a third party is liable.

(e) Except as specified in 1200-13-01-.10(2)(e)2., an approved PreAdmission Evaluation is valid for
ninety (90) calendar days beginning with the PAE Approval Date, unless an earlier expiration date
has been established by TennCare (see 1200-13-01-.10(2)(h}). A valid approved PreAdmission
Evaluation that has not been used within ninety (90) calendar days of the PAE Approval Date must be
updated before it can be used. For purposes of Medicaid-reimbursed NF services, such update may
be completed only upon submission of a confirmed Medicaid Only Payer Date. To update the PAE,
the physician (in the case of NF services) or a Qualified Assessor (in the case of HCBS) shall certify
that the applicant's medical condition on the revised PAE Request Date is consistent with that
described in the initial certification and/or assessment and that Nursing Facility services, or alternative
HCBS, as applicable, are medically necessary for the applicant. If the individual's medica! condition
has significantly changed such that the previously approved PreAdmission Evaluation does not
reasonably reflect the individual's current medical condition and functional capabilities, a new
PreAdmission Evaluation shail be required.

1 A PAE that is not used within 365 days of the PAE Approval Date shall expire and shall not be
updated.

2 A PAE shall also expire upon the person’s discharge from a NF, unless:
(i}  The person transfers to ancther NF.

{iy ~The person is discharged to the hospital and returns directly to the NF or to another
NF. .

(if)  The person is discharged home for therapeutic leave and returns to the NF within no more
than ten (10) days. '
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(iv) The person is discharged home and a request to transition to CHOICES Group 2 is
submitted by the MCO to TennCare prior to the person’s discharge from the NF.

3. For persons electing hospice:

(iy If a person receiving NF services elects to receive hospice, is disenrolled from CHOICES
Group 1, and subsequently withdraws the hospice election and wishes to re-enroll in
CHOIGES Group 1, the approved PAE may be used so long as:

m the person has remained in the NF;
(1) the person’s condition has not changed;

(i) no more than thirty (30) days have lapsed since the person’s disenroliment from
CHOICES Group 1, and

(V) NF LOC criteria have not changed.

(i) If the person’s condition has changed or if more than thirty (30) days have lapsed since the
person's disenrolliment from CHOICES Group 1, a new PAE shall be required.

(iii) If the PAE effective date was prior to July 1, 2012, a new PAE must be submitted and the
person must qualify based on the new NF LOC criteria in place as of July 1, 2012,

(i A PAE must include a recent history and physical or current medical records that support the
applicant's functional and/or skilled nursing or rehabilitative needs, as reflected in the PAE. A history
and physical performed within 385 calendar days of the PAE Request Date may be used if the
patient’s condition has not significantly changed. Medical records (progress notes, office recards,
discharge summaries, etc.) may be used to supplement a history and physical and provide current
medical information if changes have occurred since the history and physical was performed, or may
be used in lieu of a history and physical, so long as the records provide medical evidence sufficient o
support the functional and/or skilled or rehabilitative needs reftected in the PAE.

(q) A PAE mustbe certified as follows:

1. Physician certification shall be required for reimbursement of NF services and enrollment into
CHOICES Group 1. Consistent with requirements pertaining to certification of the need for SNF
care set forth at 42 CFR § 424.20, certification of the need for NF care may be performed by a
nurse practitioner or clinical nurse specialist, neither of whom has a direct or indirect employment
relationship with the facility but who is working in collaboration with a physician.

2 Certification of the level of care assessment by a Qualified Assessor shall be required for all
PAEs.

(h) A PAE may be approved by the Bureau for a fixed period of time with an expiration date based on an
assessment by the Bureau of the individual's medical condition and anticipated continuing need for
inpatient nursing care. Notice of appeal rights shall be provided when a PAE is approved with an

expiration date.
(iy PASRR
4 All individuals who reside in or seek admission to a Medicaid-certified Nursing Facility must have
4 PASRR Level | screen for mental illness and mental retardation. The initial Level | screen must
be completed prior to admission to the Nursing Facility and submitted to TennCare regardless of:
(i} payer source,

(i) whether the PASRR screening is positive or negative (including specified exemptions); and

(it} the level of nursing facility reimbursement requested.

¢
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2 If the Level | screen indicates the need for a PASRR Level I evaluation of need for specialized
services for mental illness and/or mental retardation, the individual must undergo the PASRR
Level || evaluation prior to admission to the Nursing Facility.

()  Medicaid payment will not be available for any dates of Nursing Facility services rendered prior to the
date the PASRR process is complete and the individual has been determined appropriate for nursing
home ptacement. The PASRR process is complete when either:

1 TennCare has received a negative Level | PASRR screen form and no contradictory information
is subsequently received; or

2. For persons with a positive Level 1 PASRR screen (as submitted or upon review and
determination by the Bureau), the Bureau has received a certified exemption or advance
categorical determination signed by the physician; or a determination by DMH and/or DIDD, as
applicable, that the person is appropriate for NF placement. Delermination by the Bureau that a
Level Il PASRR evaluation must be performed may be made:

(i)  Upon receipt of a positive PASRR screen from the NF or other submitting entity;

(i) Based on TennCare review of a negative PASRR screening form of history and physical
submitted by a NF or other entity; or

(i)y Upon review of any contradictory information submitted in the PAE application  or
supporting documentation at any time prior to disposition of the PAE.

(k) A NF that has entered into a provider agreement with a TennCare MCO shall assist a resident or
applicant as follows:

1. The Nursing Facility shall assist a Nursing Facility resident or an appficant for admission in
applying for Medicaid eligibility and in applying for Medicaid-reimbursed Nursing Facility care.
This shall include assistance in properly completing all necessary paperwork and in providing
relevant Nussing Facility documentation to support the PreAdmission Evaluation, Reasonable
accommodations shall be made for an individual with disabilities or, alternatively, for a designated
Correspondent with disabilities when assistance Is needed with the proper completion and
submission of a PreAdmission Evaluation.

9. The Nursing Facility shall request a Notice of Disposition or Change from the Department of
Human Services upon learning that a resident or applicant has, or is likely to have, applied for
Medicaid eligibility.

()  The Bureau shall process PAEs independently of determinations of Medicaid eligibility by DHS;
however, Medicaid reimbursement for NF care shall not be available until the PASRR process has
been completed, and both the PAE and financial eligibility have been approved.

(3) Medicaid Reimbursement

(a) A NF that has entered into a provider agreement with a TennCare MCO is enfitled to receive
Medicaid reimbursement for covered services provided to a NF Eligible if:

1. The Nursing Facility has completed the PASRR process as defined in 1200-13-01-.10(2)(i)
ahove. '

2 The Bureau has received an approvable PAE for the individual within ten (10} calendar days of
the PAE Request Date or the physician certification date, whichever is earlier. The PAE Approval
Date shall not be more than ten (10) days prior to date of submission of an approvable PAE. An
approvable PAE is one in which any deficiencies in the submitted application are cured prior to
disposition of the PAE.

3. The NF has entered into the TennCare Pre Admission Evaluation System (TPAES) a Medicaid
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4,
5,

Only Payer Date.
The person has been enrolled into CHOICES Group 1.

For a retroactive eligibility determination, the Bureau has received a Notice of Disposition or
Change and has received an approvable request to update an approved, unexpired PAE within
thirty (30) calendar days of the mailing date of the Notice of Disposition or Change, so fong as the
person has remained in a NF since the PAE was completed (except for short-term
hospitalization). The effective date of payment for NF services shall not be earlier than the PAE
Approval Date of the original approved, unexpired PAE that has been updated.

If the NF participates in the Enrollee’s MCO, reimbursement will be made by the MCO to the NF
as a Network Provider. If the NF does not participate in the Enroflee’s MCO, reimbursement will
be made by the MCO to the NF as a non-participating provider, in accordance with Rule 1200-13-
01-.05(10). .

(h)  Any deficiencies in a submitted PAE application must be cured prior to disposition of the PAE to
preserve the PAE submission date for payment purposes.

1.

Deficiencies cured after the PAE is denied but within thirty (30) days of the original PAE
submission date will be processed as a new application, with reconsideration of the earlier denial
hased on the record as a whole (including both the original denied application and the additional
information submitted). If approved, the effective date of PAE approval can be no more than ten
(10} days prior to the date of receipt of the information which cured the original deficiencies in the
denied PAE. Payment will not be retroactive back to the date the deficient application was
received or to the date requested in the deficient application.

Once a PAE has been denied, the original denied PAE application must be resubmitted along
with any additional information which cures the deficiencies of the original application. Failure to
include the original denied application may delay the availability of Medicaid reimbursement for
nursing facility services.

(¢) The earlfiest date of Medicaid reimbursement for care provided in a Nursing Facility shall be the date
that all of the following criteria are met:

1.

2.

3.

4.

5.

Completion of the PASRR process, as defined in 1200-13-01-.10(2)(i) above,

The effective date of level of care eligibility as reflected by the PAE Approval Date,
The effective date of Medicaid eligibility;

The date of admission to the Nursing Facility; and

The effective date of enrollment into CHOICES Group 1.

(d) PAE Effective Dates Pertaining to Advance Determinations for Persons Not Enroiled in TennCare
when the PAE is Submitted

1.

Advance determination by TennCare that a person not enrolled in TennCare at the time the PAE
is submitted cannot be safely supported within the array of services and supports that would be
available if the person were enrolied in CHOICES 3 and approval of NF LOC shali be effective for
no more than thirty (30) days, pending a comprehensive assessment and plan of care developed
by the MCO Care Coordinator once the person is eligible for TennCare and enrolled in CHOICES
Group 1 or 2,

If TennCare determines that an advance determination cannot be approved for an applicant
already admitted to a NF who is not enrolled in TennCare at the time the PAE is submitted, but
subsequently upon enroliment into CHOICES Group 3 and receipt of comprehensive
documentation submitted by the MCQ, determines that the applicant's needs cannot be safely
and appropriately met in the community with the array of services and supports available in
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CHOICES Group 3, enroliment in CHOICES Group 3 will be terminated pursuant to 1200-13-01-
.05(5)(b), and NF LOC will be approved. In such case, the effective date of NF LOC and, subject
to requirements set forth in TennCare Rule 1200-13-01-.05(4)(a), enroliment into CHOICES
Group 1 will be the date that NF LOC would have been effective had an advance determination
been made.

{e)  Application of new LOC Criteria

The new LOC criteria set forth in 1200-13-01-.10(4) shall be applied to all persons enroiled into
CHOICES on or after July 1, 2012, based on their effective date of enroliment into the CHOICES
program.,

1. ltis the date of enroliment into CHOICES and not the date of PAE submission, approval, or the
PAE effective date which determines the LOC criteria that must be applied.

2. TennCare may, at its discretion, review a PAE that had been reviewed and approved based on
the NF LOC criteria in place as of June 30, 2012, to deiermine whether a person who will be
enrolled into CHOICES on or after July 1, 2012, meets the new LOGC criteria. However, all
persons enrolled into CHOICES with an effective date of enrollment on or after July 1, 2012, shail
meet the criteria in place at the time of enrollment, and in accordance with these rules.

() A NF that has entered into a provider agreement with a TennCare MCO and that admits a Medicaid
Eligible without completion of the PASRR process, and without an approved PAE does so without the
assurance of Medicaid reimbursement,

{(g) Medicaid reimbursement will only be made to a Nursing Facility on behalf of the Nursing Facility
Eligible and not directly to the Nursing Facility Eligible.

(h) A NF that has entered into a provider agreement with a TennCare MCO shall admit individuals on a
first come, first served basis, except as otherwise permitted by State and federal laws and
regulations.

{(4)  Criteria for Reimbursement of Medicaid Level 1 Care in a Nursing Facility, CHOICES HCBS and PACE

(a) The Nursing Facilty must have completed the PASRR process as defined in
1200-13-01-,10(2)(i} above.

(b)  The individual must be determined by DHS to be eligible for Medicaid reimbursement for NF care.
(¢} Anindividual must meet both of the following criteria in order to be approved:
1. Medical Necessity of Care;
(i)  Persons requesting Medicaid-reimbursed NF care
Care in a Nursing Facility must be expected to improve or ameliorate the individual's
physical or mental condition, to prevent a deterioration in health status, or to delay
progression of a disease or disability, and such care must be ordered and supervised by a
physician on an ongoing basis.
(i}  Persons requesting HCBS in CHOICES or PACE
HCBS must be required in order to allow the person to continue living safely in the home or
community-based setting and to prevent or delay placement in a nursing facility, and such

HCBS must be specified in an approved plan of care and needed on an ongoing basis.

(I} The need for one-time CHOICES HCBS is not sufficient to meet medical necessity of
care for HCBS.
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(I If a member's ongoing need for assistance with activities of daily living and/or
instrumental activities of daily living can be met, as determined through the needs
assassment and care planning processes, through the provision of assistance by
family members and/or other caregivers, or through the receipt of services available
to the member through community resources {e.g., Meals on Wheels) or other payer
sources {e.g., Medicare), the member does not require HCBS in order to continue
living safely in the home and community-based setting and to prevent or delay
placement in a nursing fagility.

2. Need for Inpatient Nursing Care:
(i  Persons requesting care in a Nursing Facility

The individual must have a physical or mentat condition, disability, or impairment that, as a
practical matter, requires daily inpatient nursing care. The individual must be unable to
self-perform needed nursing care and must meet one (1) or more of the following criteria on
an ongoing basis:

()  Have a total score of at least nine (9) on the TennCare NF LOC Acuity Scale; or

(I  Meet one or more of the ADL or related criteria specified in 1200-13-01-10(4)(c}2)(iil)
on an ongoing basis and be determined by TennCare to not qualify for enroliment in
CHOICES Group 3 (see TennCare Rule 1200-13-01-.05).

(i) Persons eligible to receive care in a NF, but requesting HCBS in CHOICES Group 2 or
PACE

The individual must have a physical or mental condition, disability, or impairment that
requires ongoing supervision and/or assistance with activities of daily living in the home or
community setting. In the absence of ongoing CHOICES HCBS or PACE, the person
would require and must qualify to receive NF services in order to remain eligible for HCBS.
The individual must be unable to self-perform needed nursing care and must meet one (1)
or more of the following criteria on an ongoing basis:

'(I) Have a total score of at least nine {9) an the TennCare NF LOC Acuity Scale; or

(I Meet one (1) or more of the ADL or related criteria specified in 1200-13-01-
.10{(4)}(c)(2)(iii) on an ongoing basis and be determined by TennCare to not qualify for
enroliment in CHOICES Group 3 (see TennCare Rule 1200-13-01-.05).

(i) Persons not eligible to receive care in a NF, but at risk of NF placement and requesting
HCBS in CHOICES Group 3, including Interim CHOICES Group 3.

The individual must have a physical or mental condition, disability, or impairment that
requires ongoing supervision and/or assistance with activities of daily living in the home or
community sefting. In the absence of ongoing CHOICES HCBS, the person would not be
able to live safely in the community and would be at risk of NF placement. The following
criteria shail reflect the individual's capabilites on an ongeing basis and not isolated,
exceptional, or infrequent limitations of function in a generally independent individual who is
able to function with minimal supervision or assistance. The individual must be unable to
self-perform needed nursing care and must meet one (1) or more of the following criteria on
an ongoing basis:

(1}  Transfer - The individual is incapable of transfer to and from bed, chair, or toilet
unless physical assistance is provided by others on an ongoing basis (daily or at
least four days per week).

() Mobility - The individual requires physical assistance from another person for mobility
on an ongoing basis (daily or at least four days per week). Mobility is defined as the
ability to walk, using mobility aids such as a walker, crutch, or cane if required, or the
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(d)

(e)

(M

ability to use a wheelchair if walking is not feasible. The need for a wheelchair,
walker, crutch, cane, or other mobility aid shall not by itself be considered to meet
this reguirement.

() Eating - The individual requires gastrostomy tube feedings or physical assistance
from another person to place food/drink into the mouth (daily or at least four days per
week). Foad preparation, tray set-up, and assistance in cutting up foods shall not be
considered to meet this requirement.

(IV) Toilating - The individual requires physical assistance from another person to use the
toilet or to perform incontinence care, ostomy care, or indwelling catheter care on an
ongoing basis (daily or at least four days per week).

(V) Expressive and Receptive Communication - The individual is incapable of reliably
communicating basic needs and wants (e.g.,, need for assistance with toileting,
presence of pain) using verbal or written language, or the individual is incapable of
understanding and following very simple instructions and commands (e.g., how to
perform or complete basic activities of daily fiving such as dressing or bathing)
without continual intervention {daily or at least four days per week).

(Vl) Orientation - The individual is disoriented to person (e.g., fails to remember own
name, or recognize immediate family members) or is disoriented to place {e.g., does
not know residence is a Nursing Facility) daily or at least four days per week.

(VIl) Medication Administration - The individual is not mentally or physically capable of
self-administering prescribed medications (daily or at least four days per week)
despite the availability of limited assistance from another person. Limited assistance
includes, but is not limited to, reminding when to take medications, encouragement to
take, reading medication labels, opening bottles, handing to individual, and
reassurance of the correct dose.

(VIIl) Behavior - The individual requires persistent intervention (daily or at least four days
per week) due to an established and persistent pattern of dementia-related
behavioral problems {e.g., aggressive physical behavior, disrobing, or repetitive
elopement).

(IX) Skilled Nursing or Rehabilitative Services - The individual requires datly  skitied
nursing or rehabilitative services at a greater frequency, duration, or intensity than,
for practical purposes, would be provided through a daily home health visit.

For continued Medicaid reimbursement of care in a Nursing Facility, an individual must continue to
be financially eligible for Medicaid reimbursement for Nursing Facilily Care and must continue to meet
NF LOC (including medical necessity of care and the need for inpatient care) in place at the time of
enrollment into CHOICES Group 1.

A Nursing Facility Eligible admitted to a Nursing Facility and to CHOICES Group 1 prior to July 1,
2012, who continues to meet the LOC criteria in place at the time of enroliment into CHOICES Group
1 shall continue to meet NF LOC for purposes of enrolling in CHCICES Group 2, subject to
requirements set forth in 1200-13-01-.05(3}.

A Nursing Facility Eligible receiving HCBS in CHOICES Group 2 prior to July 1, 2012, shall be
required to meet the NF LOC in place as of July 1, 2012, in order to qualify for Medicaid-reimbursed
NF care unless TennCare determines that the person's needs can no longer be safely and cost-
effectively met in CHOICES Group 2.

Criteria for Medicaid Level 2 and Enhanced Respiratory Care Reimburserent of Care in a Nursing Facility

(a)

The Nursing Facility must have completed the PASRR process as defined in 1200-13-01-.10(2)(i)
abhove,

$8-7040 (Gctober 2011) 35 ‘ RDA 1693



(hy The individual must be determined by DHS to be eligible for Medicaid reimbursement for NF care.

¢y An individual must meet both of the following criteria in order to be approved for Medicaid Level 2
reimbursement of care in a Nursing Facility:

1 The individual must meet NF LOG as defined in 1200-13-01-.10(4) above.
2. Need for Inpatient Skilled Nursing or Rehabilitative Services on a Daily Basis:

The individual must have a physical or mental condition, disability, or impairment that requires
skilled nursing or rehabilitative services on a daily basis or skilled rehabilitative services at least
five days per week when skilled rehabilitative services constitute the primary basis for the
approval of the PreAdmission Evaluation. The individual must require such services at a
greater frequency, duration, or intensity than, for practical purposes, would be provided through
a daily home health visit. In addition, the individual must be mentally or physically unable to
perform the needed skilled services or the individual must require skilled services which, in
accordance with accepted medical practice, are not usually and customarily self-performed.

For interpretation of this rule, the following shail apply:

(i) Administration of oral medications, ophthalmics, otics, inhalers, subcutaneous injections

(e.g., fixed-dose insulin, subtherapeutic heparin, and calcitonin), topicals, suppositories,
nebulizer treatments, oxygen administration, shall not, in and of itself, be considered
sufficient to meet the requirement of (5){c)2.

(i) Nursing observation and assessment, in and of itself, shall not be considered sufficient to
meet the requirement of (8)(c)2. Examples of nursing services for which Level 2
reimbursement might be provided include, but are not limited to, the following:

()  Gastrostomy tube feeding

()  Sterile dressings for Stage 3 or 4 pressure sores
(ny Total parenteral nutrition

(V) Intravenous fluid administration _

W) Nasopharyngeal and tracheostomy suctioning
(V1) Ventilator services

(iiy A skilled rehabilitative service must be expected to improve the individual's condition.
Restorative and maintenance nursing procedures (e.g., routine range of motion exercises;
stand-by assistance during ambulation; applications of splints/braces by nurses and nurses
aides) shall not be considered sufficient to fulfill the requirement of (5)(c)2. Factors to be
considered in the decision as to whether a rehabilitative service meets, of continues to
meet, the requirement of (6)(c)2. shall include, but not be limited to, an assessment of the
type of therapy and its frequency, the remoteness of the injury or impairment, and the
reasonable potential for improvement in the individual's functional capabilities of medical
condition.

(iv) Effective July 1, 2012, level 2 NF reimbursement for sliding scale insulin may be authorized
for an initial period of no more than two (2) weeks for residents with unstable blood glucose
levels that require daily monitoring and administration of sliding scale insulin. Approval of
such reimbursement will require a physician's order and supporting documentation
including a plan of care for stabilizing the applicant’s blood sugar and transitioning to fixed
dosing during the approval period. Additional periods of no more than two (2) weeks per
period, not to exceed a maximum total of sixty (60) days, may be authorized upon
submission of a new PAE and only with a physician’s order and detailed explanation
regarding why previous offorts to stabilize and transition to fixed dosing were not
successful.

{(d) In order to be approved for Medicaid-reimbursed care in a NF at the Chronic Ventilator rate of
reimbursement, an individual must be ventilator dependent for at least 12 hours each day with an
invasive patient end of the circuit (i.e., tracheostomy cannuta).
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(e) In order to be approved by the Bureau for Medicaid-reimbursed care in a NF at the Tracheal
Suctioning rate of reimbursement, an individual must have a functioning tracheostomy and require
suctioning through the tracheostomy, at a minimum, muitiple times per eight (8) hour shift. The

suctioning must be required to remove excess secretions andfor aspirate from the trachea, which
cannot be removed by the patient’s spontaneous effort. Suctioning of the nasal or oral cavity dees
not qualify for this higher level of reimbursement. An MCO may authorize, based on medical
necessity, short-term payment at the Tracheal Suclioning Enhanced Respiratory Care rate for a
person who has just been weaned from the ventilator, but who stil requires short-term intensive
respiratory intervention during the post-weaning period.

()  Determination of medical necessity and authorization for Medicaid reimbursement of Ventilator
Weaning services, or short-term payment at the Tracheal Suctioning Enhanced Respiratory Care rate
for a person who has just been weaned from the ventilator, but who still requires short-term intensive

respiratory intervention shall be managed by the Enrollee’s MCO. .

() TennCare Nursing Facility Levei of Care Acuity Scale

(a) Effective July 1, 2012, for all new enroliments into CHOICES Groups 1 and 2, level of care (LOC)

eligibility for TennCare-reimbursement of NF services shall be based on an assessment of the
following measures:

1. The applicant's need for assistance with the following Activities of Daily Living (ADLs):

£i) Transfer;
(i) Mohbitity,
{iii) Eating; and
(iv) Toileting;

2. The applicant’s level of independence {or deficiency) in the following ADL-related
functions:

{i} Communication (expressive and receptive);
(i) . Orientation (to person and place);
(i) Dementia-refated behaviors, and
(iv) Self-administration of medications; and
3. The applicant’s need for certain skilled and/or rehabilitative services.

(b) One or more questions on the PAE for NF LOC shall be used to assess each of the ADL or related
measures specified above, There are four (4) possible responses {0 each question.

(¢) Weighted Values
1. Interpretation of possible responses for all measures except behavior

() “Always” shall mean that the applicant is always independent with that ADL or related
activity.

(i) “Usually” shali mean that the person is usually independent (requiring assistance fewer
than 4 days per week).

(iiy “Usually not’ shall mean that the applicant is usually not independent {requiring assistance
4 or more days per week}.

(iv) “Never" means that the applicant is never independent with that ADL or related activity.
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2. Interpretation of possible responses for the behavior measure

(i) “Always’ shali mean that the applicant always requires intervention for dementia-related
hehaviors.

(i)  “Usually” shall mean that the applicant requires intervention for dementia-related behaviors
4 or more days per week.

(i) “Usually not” shall mean that the applicant requires intervention for dementia-related
behaviors, but fewer than 4 days per week.

(iv) “Never” shall mean that the applicant does not have dementia-related behaviors that
require intervention.

3. The weighted value of each of the potential responses to a question regarding the ADL or reiated
functions specified above when supported by the medical evidence submitted with the PAE shall
be as follows:

ADL (or related) | Condition Always | Usually | Usually | Never Maximum | Maximum

question not individual | Acuity
Acuity Score
Score for the

Measure(s)

Transfer Highest value of two | O 1 3 4 4

Mohility measures 0 1 2 3 3 4

Eating 0 1 3 4 4 4

Toileting 0 0 1 2 2

Incontinence Highest value of 0 1 2 3 3

care three questions for A 3

Catheter/ the toileting 0 1 2 3 3

ostomy care measure

Qrientation ] 1 3 4

Expressive Highest value of two | 0 0 0 1 1

communication questions for the -

Receptive communication 0 0 0 1 1 1

communication measure

Self-

administration of | First question only; 0 0 1 2 2 2

medication excludes SS insulin

Behavior 3 2 1 0 3 3

Maximum possible ADL (or related) Acuity Score 21

4. The weighted value for each of the skilled and/or rehabilitative services for which level 2 or

enhanced respiratory care
to be needed by the applicant on

NE reimbursement couid be authorized when determined by TennCare
a daily basis or at least five days per week for rehabilitative

services, based on the medical avidence submitted with the PAE shall be as follows:

Skilled or rehabiiitative service Maximum Individual Acuity Score ]
Ventilator 5
Frequent tracheal suctioning 4
New tracheostomy or old tracheostomy requiring suctioning
through the tracheostomy multipie times per day at less 3
frequent intervals, i.e., < every 4 hours
Total Perenteral Nutrition (TPN) 3
Complex wound care (i.e., infected or dehisced wounds) 3
Wound care for stage 3 or 4 decubitus 2
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Peritoneal dialysis

Tube feeding, enteral

intravenous fluid administration

Injections, sliding scale insulin

Injections, other IV, iM

Isolation precautions

PCA pump

Occupational Therapy by OT or OT assistant

| Physical Therapy by PT or PT assistant

Teaching catheter/ostomy care

Teaching self-injection

Other

Maximum Possible Skilled Services Acuity Score

2
2
1
1
1
1
1
1
1
Q
0
0
5

5. Conditions

(i)  Maximum Acuity Score for Transfer and Mobility

()

(i)
()
(V)

(V)

Assessment of the need for assistance with transfer and the need for assistance with
mobility ‘are separate but overlapping measures of an applicant's physical
independence {(or dependence) with movement. <

The maximum individual actity score for transfer shall be four (4).

The maximum individua! acuity score for mobility shall be three (3).

The highest individual acuity scoré among the transfer and mobility measures shall
be the applicant’s total acuity scoreé across both measures,

The maximum acuity score across both of the transfer and mobility measures shall
be four (4).

(i)  Maximum Acuity Score for Toileting

o

(1)

(1

Assessment of the need for assistance with toileting shall include the
following:

|, An assessment of the applicant's need for assistance with toileting;

1. Whether the applicant is incontinent, and if so, the degree to which the applicant
is independent in incontinence care; and

1. Whether the applicant requires a catheter and/or ostomy, and if so, the degree to
which the appficant is ind_ependent with catheter and/or ostomy care.

The highest individual acuity score among each of the three (3) toileting questions
shall be the applicant’s total acuity score for the toileting measure.

The maximum acuity score for toileting shall be two (2).

@iy  Maximum Acuity Score for Communication

{h
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Assessment of the applicant's level of independence (or deficiency) with
communication shall include an assessment of expressive as well as receplive
communication.
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(d)

(e)

(I The highest individua! acuity score across each of the two (2) communication
questions shall be the applicant’s total score for the communication measure.

(i)  The maximum possible acuity score for communication shall be one (1).
(iv) Maximum Acuity Score for Self-Administration of Medication
(I}  Assessment of the applicant's level of independence (or deficiency) with seif-
administration of medications as an ADL-related function shall not take into
consideration whether the applicant requires sliding scale insulin and the applicant's

leve! of independence in self-administering sliding scale insulin.

(Iy  Sliding scale insulin shall be considered along with other skitted and/or rehabilitative
services for which TennCare could authorize leve! 2 NF reimbursement .

() The maximum individual acuity score for self-administration of medication shall be
two (2). '

(IV) The maximum individual acuity score for sliding scale insulin shall be one (1).
(v) Maximum Skilled Services Acuity Score
()  The highest individual acuity score across afl of the skilled andfor rehabilitative
services shall be the applicant's total acuity score for skilled and/or rehabilitative

services.

(1 The maximum possible acuity score for skilled andfor rehabilitative services shall be
five (5).

Maximum Acuity Score

1. The maximum possible acuity score for Activities of Daily Living (ADL) or related deficiencies
shall be twenty-one (21).

2 The maximum possible acuity score for skilled andfor rehabilitative éervices shall be five (5).
3. The maximum possible total NF LOC acuity score shall be twenty-six (26).
Calculating an Applicant's Total Acuity Score

1, Subject to the conditions set forth in 1200-13-01-.10(8)(c}(5), an applicant's acuity score for each
functional measure (i.e., eating, toileting, orientation, communication, self-administration of
medication, or behavior), or in the case of transfer and mobility, the applicant's acuity score
across both measures shall be added in order to determine the applicant's total ADL or related
acuity score (up to a maximum of 21}.

2. The applicant's total ADL or related acuity score shall then be added to the applicant's skilled
services acuity score (up to a maximum of 5) in order to determine the applicant’s total acuity
score (up to @ maximumn of 26).

(7} PreAdmission Evaiuation Denials and Appeal Rights

(a)

(b)

A Medicaid Eligible or the legal representative of the Medicaid Eligible has the right to appeal the
denial of a PreAdmission Evaluation and to request an Administrative Hearing by submitting a written
letter of appeal to the Bureau of TennCare, Division of Long-Term Care, within thirty (30) calendar
days of receipt of the notice of denial, '

if the Bureau denies a PAE, the individual will be notified in the following manner.

1 A written notice of denial shall be sent to the individual and, where applicable, to the designated
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correspondent, A notice of denial shall also be provided to the Nursing Facility. This notice shall
advise the individual of the right to appeal the denial decision within thirty {30) calendar days. The
notice shall also advise the individual of the right to submit within thirty (30) calendar days either
the original PreAdmission Evaluation with additional information for review or a new
PreAdmission Evaluation. The notice shall be mailed to the individual's address as it appears
upon the PreAdmission Evaluation. 1f no address appears on the PreAdmission Evaluation and
supporting documentation, the notice will be mailed to the Nursing Facility for forwarding to the
individual. :

2. Ifthe PAE is resubmitted with additional information for review or if a new PAE is submitted, and
the Bureau continues to deny the PAE, another written notice of denial shall be sent as described
in (7}(b)1.

(c) The individual has the right to be represented at the hearing by anyone of histher choice. The
hearing will be conducted according to the pravisions of the Tennessee Uniform Administrative
Procedures Act.

(d) Reasonable accommodations shall be made for individuals with disabilities who require assistance
with an appeal.

(e) Any notice required pursuant to this section shall be a plain language written notice.

(i Whena PAE is approved for a fixed period of time with an Expiration Date determined by the Bureau,
the individual shall be provided with a notice of appeal rights, including the opportunity to submit an
appeal within thirty (30) calendar days of receipt of the notice of denial. Nothing in this section shall

preclude the right of the individual to submit a new PAE establishing medical necessity of care when
the Expiration Date has been reached.

Statutory Authority: T.C.A. §§ 4-5-208, 71-5-105 and 71-5-109.
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| certify that this is an accurate and complete copy of an emergency rule(s), lawfully promulgated and adopted.

Datfi/\ ] {2 ,/.2; r/-’ﬂ‘

Signature:

Mame of Officer: _Patti Killingswarth

Chief, Long-Term Services and Supports, Bureau of
TennCare
Title of Officer: Tennessee Department of Finance and Administration

| Subscribed and sworn to before me on: CO ( 3( [ ) e

Notary Public Signature: %Q 5) M,ij

d
My commission expires on: q l 3] S0\

Alf emergency rules provided for herein have been examined by the Attorney General and Reporter of the State
of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures Act,

Tennessee Code Annotated, Title 4, Chapter 5.
. r,f‘.‘r ] P,.xx.{“‘ /‘?
ﬁjé }f #

7 Robart E. Cooper, Jr.

~ Alttgrney General and Reporter
4

%

Date
Department of State Use Only

Filed with the Department of State on: f_c;/,;\C? ' P

Effective for: / R O “cfays

Effective through: [ } 2b | [

* Emergency rile(s) may be effeclive for up to 180 days from the date of filing.

e

Secretary of State
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Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(hitp:/istate.tn.us/sos/acts/106/pub/pc1070. pdf) of the 2010 Session of the General Assembly)

The rules are not anticipated to have an impact on local governments.
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Additional Information Required by Joint Government Qperations Committee
All agencies, upon filing a rule, must atso submit the following pursuant to T.C A, § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

The rules allow for changes to the Nursing Facility Level of Care requirements for entry into CHOICES,
TennCare's program of long-term services and supports for individuals who are elderly or physically disabled.

(B) A citation to and brief description of any federal taw or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

The Rules are tawfully adopted by the Bureau of TennCare in accordance with T.C.A, §§ 4-5-208, 71-5-105 and
71-5-109.

{C) ldentification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

The persons and entities most directly affected by these rules are the TennCare enrollees, providers and the
managed care contractors. The governmental entity most directly affected by these Rules is the Bureau of
TennCare, Tennessee Department of Finance and Administration.

(D} Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule;

| The Rules were approved by the Tennessee Attorney General. No additional opinion was given or requested. |

{E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

[ The promulgation of these rules is anticipated to decrease state FY 2013 expenditures by $17,930,000. |

(F) Identification of the appropriate agency representative or representatives, possessing substantiat knowledge
and understanding of the rule;

Darin J. Gordon
Director, Bureau of TennCare

(G) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeling of the committees;

Darin J. Gordan
Director, Bureau of TennCare

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

310 Great Circle Road
Nashville, TN 37243
(615) 507-6443
Barin.J.Gordon@tn.gov
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(I) Any additional information relevant to the rule proposed for continuation that the committee requests.

-

GW10112164emerDKT-061912
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Department of State For Department of State Use Only
Division of Publications

312 Rosa L. Parks, 8th Floor Snodgrass/TN Tower Sequence Number:
Nashville, TN 37243 .
Phone: 615-741-2650 __RulelD(s):
Fax; 615-741-5133 File Date (effective
Email; register.information@tn.gov date):

End Effective Date:

Emergency Rule Filing Form

Emergency rules are effective from date of filing for a period of up fo 180 days.

Agency/Board/Commission: Tennessee Department of finance and Administration

Division: | Bureau of TennCare
Contact Person: | George Woods

Address: | 310 Great Circle Road

Zip: | 37243

" Email: | George.Woods@tn.gov

Rule Type:
X Emergency Rule

Revision Type (check all that apply):
_ X Amendments
_ New
____ Repeal

Statement of Necessity:

The Bureau of TennCare is making changes to certain aspects of its long term care program. These changes
will enable the Bureau to more fully implement the Long-Term Care Community Choices Act of 2008
(*CHOICES™), as amended by Public Chapter 871. The changes also reflect federal approval of modifications to
certain CHOICES service definitions and Amendment 14 to the TennCare Il Demonstration, which permits the
opening of a new Interim CHOICES 3 Group and a new CHOICES At-Risk Demonstration eligibility category.

From its inception, one of the goals of CHOICES has been the stratification of long term care levels of care and
reimbursement for those levels of care which reflect the acuity of the actual medical needs of the individual
members. [nitial implementation provided for CHOICES 1 and CHOICES 2, nursing facility care and home and
community based care, respectively. Eligibility for the third category for those members who are “at risk” of the
need for nursing facility care, CHOICES 3, was not opened because a change in federal law regarding eligibility
for benefits, known as the Maintenance of Effart ("MOE”) requirement which was included first in the American
Recovery and Reinvestment Act and subsequently in the Affordable Care Act, prevented the Bureau from
making changes to CHOICES eligibility criteria, which prevented opening the CHOICES 3 category. The Bureau
has worked diligently with the federal government in an effort to develop a mechanism by which the State can
achieve MOE compliance while still mesting its goal of modifying level of care criteria for purposes of
determining the appropriate benefit category and reimbursement level based on the needs of the individual.

On May 8, 2012, the Bureau received approval from the U.8. Department of Health and Human Services,
Centers for Medicare and Medicaid Services (CMS) te modify the definitions of certain home and community
based services provided under the CHOICES program. These modifications will blend homemaker services into
the personal care and attendant care benefits. Homemaker services will no longer be available as a separate
henefit as of July 1, 2012, so CMS approval of the incorporation of these services into other benefits (with slight
madifications fo those henefits) was required in arder to continue homemaker services when necessary for the
health and safety of the member.
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On April 27, 2012, PC 971 was passed by the Legislature and on May 10" it was signed into law with an
effective date of July 1, 2012, PC 971 amends the Choices Act in part by reiterating the requirement that the
Bureau establish level of care medical eligibility criteria and reimbursement methodology based upon acuity of
need and by establishing a new requirement that the Bureau hold a public hearing prior to promulgation of any
emergency rules setting forth level of care eligibility criteria for all long term care services. The required public
hearing was held on May 7, 2012, at the Nashvilte Public Library, Bordeaux Branch.

The Appropriations Act, PC 1027, was passed by the Legislature on Aprit 30" signed into law on May 15" and
becomes effective July 1, 2012. Ssaction 48, ltem 6 of the Appropriations Act provides authorization to impose
TennCare service limitations, reduce optional TennCare eligibility categories, mandate standardized
reimbursement levels, and/or reduce, or limit, optional TennCare benefits as necessary to control expenditures.
Section 12, [tem 2 authorizes the promulgation of emergency rules in order for the TennCare program to
function within the appropriations provided.

CMS approved Amendment 14 to the TennCare 1| Demonstration on June 15, 2012, with an effective date of
July 1, 2012. This Amendment permits the Bureau to open an Interim CHOICES 3 Group and to establish a
new CHOICES At-Risk eligibility category which retains the current level of care eligibility requirements in order
to be determined eligible for GHOICES 3 as an “at risk” member. This retention of the current level of care
eligibility requirements permits the Bureau to remain compliant with the MOE provisions of ACA while
simultaneously permitting the Bureau to implement new level of care criteria based upon acuity. Approval of this
amendment was required in order to implement level of care changes and to open CHOICES 3 prior to
expiration of MOE provisions. It is important to note that the current level of care criteria will remain in effect for
all CHOICES members who are currently enrolled as long as their status remains unchanged and they remain
continuously enrolled in the program. The current level of care criteria will also be applied to determine eligibility
for Interim CHOICES 3. The new level of care acuity citeria will be applied only to members enrolled in
CHOICES on or after July 1, 2012.

Pursuant to T.C.A. § 4-5-208, the Bureau of TennCare is authorized to adopt an emergency rule if it is required
by an enactment of the general assembly to implement rules within a prescribed period of time that precludes
utilization of rulemaking procedures for the promulgation of permanent rules. Further, T.C.A. § 4-5-208 permits
an agency to adopt emergency rules when the agency finds that it is required by an agency of the federal
government and adoption of the rules through ordinary rulemaking procedures might jeopardize the loss of a
federal program or funds.

| have made the finding that the emergency adoption of amendments to Rule Chapter 1200-13-01 is required in
order to implement changes to the levels of care eligibility criteria pursuant to amendments to the Long-Term
Care Community CHOICES Act of 2008 and Amendment 14 to the TennCare Il Demonstration, and to
implement CMS approved terminology changes to prevent the loss of needed homemaker services in a timely
manner.

For a copy of these emergency rules contact. George Woods at the Bureau of TennCare by mail at 310 Great
Circle Road, Nashville, Tennessee 37243 or by telephone at (615) 607-6446.

Patti Killingsworth
Chief Long-Term Services and Supports

Rule(s) Revised (ALL chapters and rules contained in filing must be listed here. if needed, copy and paste
additional tables to accommodate multiple chapters. Please enter only ONE Rule Number/RuleTitle per row)

Chapter Number | Chapter Titie

1200-13-01 TennCare Long-Term Care Programs

Rule Number Rule Title

1200-13-01-.02 Definitions

1200-13-01-.056 TennCare CHOICES Program

1200-13-01-.08 Perscnal Needs Allowance(PNA), Patient Liability, Third Party Insurance and Estate
Recovery for Persons Receiving LTC
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1200-13-01-.10

Medical (Level of Care) Efigibility Criteria for Medicaid Reimbursement of Care in Nursing
Facilities Care
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(Place substance of rules and other info here. Statutory authority must be given for each rule change. For
information on formatting rules go to hitp:/istate in us/sos/rules/1360/1360 htm)

Table of Contents Rule title 1200-13-01-.10 Medical (Level of Care) Eligibility Criteria for Medicaid
Reimbursement of Care in Nursing Facilities Care Is deleted in its entirety and replaced with a new Rule title
1200-13-01-.10 which shall read as follows:

1200-13-01-.10 Medical (Level of'Care) Eligibility Criteria for Medicaid Reimbursement of Care in Nursing
Facilities Gare, CHOICES HCBS and PACE

Statutory Authority: T.C.A. §§ 4-5-208, 71-5-105 and 71-5-109.
Rule 1200-13-01-.02 Definitions is amended by adding a new Paragraph (1) and renumbering the current

Paragraph (1) as (2) and subsequent paragraphs renumbered accordingly so as amended the new Paragraph (1)
shall read as follows:

(1) - -Activities of Daily Living (ADLs}.

- {a) Routine self-care tasks that people typically r:erform mdependentlv on_a daily basis. - One "of the
components of level of care. eligibility for LTC is a person’'s ability to independently perform (or the
amount of assistance needed to perform) certain ADLs, such as:

1. ‘Personal hygiene and grooming;

2. Dressing and undressing;
3. - Self feeding;

4. Functional transfers (getting into and gut of bed or wheelchair, getting onto or off toilet, etc.);

5. ~Bowel and bladder-management; and

6. - Ambulation {fwalking ‘with or without use of an assistive device, e.qg., walker, cane, or cruiches; or

using a wheelchair).

Rule 1200-13-01-.02 Definitions is amended by adding a new Paragraph (10) and renumbering the current
renumbered Paragraph (10) as (11) with subsequent paragraphs being renumbered accordingly so as amended
the new Paragraph (10) shall read as follows:

(10) At Risk for. lnstltutionahzatlon A requirement for eligibility to enroll i i
CHOICES Group 3 3), whereby an individual does not meet the NF- LOC criteria in place as of July 1, 2012,
but meets the NF LOC criteria in p{ace as of June 30, 2012, as defined in TennCare Rule 1200-13- 01- 10(4)
such that, in the absence of the provision of a moderate fevel of home and community based services and
_pports the ‘individual's condition and/or ability to continue living in the community will ikely deteriorate,
resulting in the need for more expensive institutional placement.

Rule 1200-13-01-.02 Definitions is amended by deleting renumbered Paragraph (11) and replacing it with a new
Paragraph {11) so that as amended it shall read as follows:

(911) Attendant Care. For purposes of CHOICES, services to a Member who, due to age andfor physical
disability, needs more extensive assistance than can be provided through intermittent Personal Care Visits
{i.e., more than four (4) hours per occurrence or visits at intervals of less than four (4) hours between visits)
to provrde hands-on assistance and related tasks as specified below, and that may also include safety
monitoring andfor supervision.

(a) Attendant Care may include assistance with any-of-the following:

§8-7040 (October 2011) 4 RDA 1693



1. ADLs such as bathing, dressing and personal hygiene, eating, toileting, transfers and
ambulation.

3. Continuous safety monitoring and supervision during the period of service delivery.

(b)_ For._members who require ‘hands-on assistance with ADLS, attendant care_may also inciude the
following ‘homemaker ‘services that are essential, although secondarv 1o ‘the hands-on assastance

with ADLs needed. by the Member in order to continue living at home because there is no household
member, relative, caregiver, or volunteer to meet the specified need, such as:

1. - Picking up the Member's medications or shoppinc: for the Member's groceries.

2. " Preparing the Member's meals and/or educating caregivers ‘about preparation of nutritious
meals for the Member.

3. - Household tasks such as sweeping, mopglng, and dusting in areas of the home used by the
Member, ‘changing the Member's linens, making ‘the Member's bed, washing' the Membert’s
dishes, and doing the Member's personal jaundry, ironing and mending.

(c) ' Afttendant ‘Care shall not be provided for Members who do not require_hands-on assistance with
ADLS.

(bd) Attendant Care shall be primarily provided in the Member’s place of residence, except as permitted
by rule and within the scope of service (e.g., picking up medications or shopping for groceries); when
accompanying the Member into the community pursuant to rule 4266-43-04--05(7)tk}-1200-13-01-
.05(8){m), or under exceptional circumstances as authorized by an MCO in the POC to accommodate
the needs of the Member.

(e} A smq[e Contract Provider staff person or Consumer Directed Worker may prowde Attendant Care

services fo muitlgle CHOICES Members in the same home and during the same hours, as long as he
can provide the services safely and aggrognateiy to ‘each ‘Member. Such arrangements shall be
documented in each Member's pian of care. - In.such instances, the fotal units of service provided by

the staff- gerson shall be allocated among the CHOECES Members, based.on the gercentage of total

service units re juired by .each Member ‘on average. " The Provider shall bill the MCO only once for
each of the 'service units provided, and shail not bili an MCO or multiple MCOs ‘separately to provide

services to multiple Members at the same time. : )

(efy Attendant Care shall not be provided to Members living in a CBRA facility or receiving Short-Term NF
services, or while a Member is receiving Adult Day Care services.

(dg) Attendant Care dees-ghail not include:

1. Care or assistance including meal preparation or household tasks for other residents of the
same household;

2. Yard work; or
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3. Care of non-service related pets and animals.

Rule 1200-13-01-.02 Definitions is amended by revising renumbered Paragraph (20) so that it shall read as
follows:

(4820) Certification.

(a) A process by which a Physician who is licensed as a doctor of medicine or doctor of osteopathy signs
and dates a PAE signifying the following:

1. The person requires the requested level of institutional care or reimbursement (Level 1 NF,
Level 2 NF, Enhanced Respiratory Care, or ICF/MR) or, in the case of a Section 1815(c) HCBS
Waiver program, requires HCBS as an alternative to the applicable level of institutional care for
which the person would qualify; and

2. Therequested LTC services are medically necessary for the individual.

(b) Consistent with regutrements pertaining to certification of the need for SNF. care set forth at 42 CFR
424, 20, certification of the ‘need for NF care may be performed by a nurse practitioner or clinical
nurse specralrst, neither of whom has has a direct or indirect empioyment telationship with the facmtv but

who is working in collaboration with a pt ‘physician,
(bc) Physician certification is not required for CHOICES HCBS.

Rule 1200-13-01-.02 Definitions is amended by adding a new Paragraph (22) and renumbering the current
renumbered Paragraph (22) as (23) with subsequent paragraphs renumbered accordingly so as amended the
new Paragraph (22) shall read as follows:

22) CHOICES: At-Risk Demonstration. Group. Individuals age sixty-five (65) and older and aduit s age twenty—

one (21} and ‘older ‘with physical . drsabmtres who meet ‘NE i nancral eligibility ‘requirements : for Medicaid
reimbursed LTC, meet the NF. !evet of care in piace on June 30, 2012, but not the NF LOC in gi ace on.July
1,2012, and whe, in the absence ‘of CHOICES HCBS available through CHOICES Group 3, are At Risk for
Instrtutrona[rzatron as_defined in“these rules. Members ‘eligible for: TennCare in_the CHOICES At-Risk
Demonstratton Group on December :31.:2013 may. contlnue to qualify in_this group after. December 31
2013, so long as they.continue to meet NF financial eli ibility. continue to be At Risk for !nstrtutlonairzation
as defi ned in these rules, and remain continucusly enrolled in the CHOICES At- Rrsk Demoristration Group

and in CHOICES Group 3.

Rule 1200-13-01-.02 Definitions is amended by adding a new Paragraph (26) and renumbering the current
renumbered Paragraph (26) as (27) with subsequent paragraphs being renumbered accordingly so as amended
the new Paragraph (26) shall read as follows:

the absence of CHO!CES ‘HCBS 'are At Risk for lnstltutronalrzation' ‘as defined by the State ‘The Bureau
has the discretion to apply an Enroliment Target to this group, as described in this Chapter.

Rule 1200-13-01-.02 Definitions is amended by adding a new Paragraph {27) and renumbering the current
renumbered Paragraph (27) as (28) with subsequent paragraphs being renumbered accordingly so as amended
the new Paragraph (27) shall read as follows:

(27)_ CHOICES Home and Community Based Services (HCBS). Services specified in rule 1200-13-01-.05(8)(k)
that are ‘avaltable only to elic tb]e_ ersons enrol[ed in CHOICES Group 2 or Group 3 as an alternatrve to

Only CHOICES HCBS are eligibte for Consumer Direction.’ CHOICES HCBS do not include home health or
private duty nursing services or.any other HCBS that are covered by Tennessee's Title XX state plan or
under the TennCare demonstration for ail equrbie enrollees although such services are subject to estate

recovery and shall be counted for gurposes of determining whether a CHOICES member's needs can be
safely met in the community within his or her individual cost neutrality cap.
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Rule 1200-13-01-.02 Definitions is amended by revising renumbered Paragraph (34) so that it shall read as
follows:

(2834)Consumer Direction (CD) of Eligible CHOICES HCBS. For purposes of CHOICES, the opportunity for a
Member assessed to need specified-types-of Eligible CHOICES HCBS (limited to Attendant Care, Personal
Care Visits, Homemaker—Serviees; [n-Home Respite Care, or Companion Care) to elect to direct and
manage (or to have a Representative direct and manage) certain aspects of the provision of such services,
primarily the hiring, firing, and day-to-day supervision of Consumer-Directed Workers delivering the needed
service(s).

Rule 1200-13-01-.02 Definitions is amended by revising renumbered Paragraph (39) so that it shall read as
follows:

(3439)Cost Neutrality Cap. For purposes of CHOICES Group 2, the average cost of the level of NF
reimbursement that would be paid if the Member were mstituhona[lzed The Cost Neutratity Cap functlons
as a limit on the total cost of HCBS that-when-combined g-cost of HH-Ser d-RD}
the——persen—wﬁ—#eeewe- can be provided to the |nd1v1dual in the home or communlty settlng, mcludlng

CHOICES HCBS, HH Services and PDN Services. The Cost Neutrality Cap shall be individually applied.

e A e e e

B

Rule 1200-13-01-.02 Definitions is amended by revising renumbered Paragraph (45) so that it shall read as
follows:

(4045)Eligible CHOICES HCBS. For purposes of CD, services-CHOICES HCBS that may be consumer-directed
are limited to Attendant Care, Personal Care Visits, Hememaker—Semses— in-Home Respite Care, or
Companion Care. Eligible CHOICES HCBS do not include home health or private dutv nursing services.

Rule 1200-13-01-.02 Definitions is amended by revising renumbered Paragraph {(49) so that it shall read as
follows:

(4449)Enroliment Target.

(@8 The maximum number of individuals who can be enrolled in CHOICES Group 2 gr CHOICES Group 3
at any given time, subject to the exceptions provided in this Chapter.

(b) The Enroliment Target is not calculated on the basis of “unduplicated participants.” Vacated slots in
CHOICES Group 2 or CHOICES Grou_rg may be refilled immediately, rather than being held until the
next program year, as is required in the HCBS Waiver programs.

Rule 1200-13-01-.02 Definitions is amended by adding a new Paragraph (50) and renumbering the current
renumbered Paragraph (50) as (51) with subsequent paragraphs being renumbered accordingly so as amended
the new Paragraph (50) shall read as follows:

(50} ‘Expenditure Cap. For: purposes of CHOICES Group 3, the annual limit on_expenditures for CHOICES
HCBS. exciuding minor “home: modifications, that a CHOICES Group 3 Member can receive. The

Exgendlture Cap shall be $15,000 (fifteen thousand dollars) per Member per calendar year.

Rule 1200-13-01-.02 Definitions is amended by revising renumbered Paragraph (57) so that it shall read as
follows:

(5257)Home and Community Based Services (HCBS). Services

; that are prowded under the authority of a Section 1915(c) HCBS waiver or (in the case of CHOICES)
Section 1115 waiver pursuant to a written POC as an alternative to LTC institutional services in a NF or an
ICF/MR to individuals for whom there has been a determination that, but for the provision of such services,
the individuals would require the LOC provided in the institution to which the HCBS offer an alternative,_or in
the ‘case of CHOICES Group 3, are At Risk for Institutionalization. HCBS-does-net-include-HH-or- PPN
samees—HCBS ‘may also include optional or mandatory services that are covered by Tennessee's Title
XIX state plan or under the TennCare demonstration for ail eligible enrollees, inciuding home health or

pnvate duty nursing.
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Rule 1200-13-01-.02 Definitions is amended by revising renumbered Paragraph (61) so that it shall read as
follows:

(8661)Homemaker Services.

(a) For-purpeses—of CHOICES: General household activities and chores such as sweeping, mopping,
and dusting in areas of the home used by the Member, changing the Member's linens, making the
Members bed, washing the Member's dishes, doing the Member's personal laundry, ironing or
mending, meal preparation and/or educating caregivers about preparation of nutritious meals for the
Member, assistance with maintenance of a safe environment, and errands such as grocery shopping
and having the Member's prescriptions filled;,

2(b) Provided only for the Member (and not for other household members) and onty when the Member is
unable to perform such activities and there is no other caregiver or household member available to
perform such activities for the Member;, and

{c) ' Effective July 1. 2012, provided. on[v as part of Personal Care Visits and Attendant Care serwces for
Members who also regu ire_hands-on assistance with ADLs. Homemaker Services authonzed in-an
ggroved plan of care on or. before June 30 2012 shall continue to be provided for no more: than
ninety (90) “days after. July 1, 2012, pending a. reassessment of the ‘Member's needs. and
modifications fo the Member's p!an ‘of care to comport - with ‘the new benefit. structure, as well as
individual notice of ‘action, when required. -Homemaker Services shall not be continued | ending
resolution of any appeal filed on or after July 1, 2012, as Homemaker Services are no longer covered
as a stand-alone benefit. Homemaker Services are not covered for anyone that does not also require
hands-on assistance with ADLs.

3.{d). Shall not be provided to Members living in a CBRA facility or receiving Short-Term NF Services.

Rule 1200-13-01-.02 Definitions is amended by revising renumbered Paragraph (66) so that it shall read as
follows:

(8466) Immediate Eligibitity.

(a) A mechanism by which the Bureau may elect, based on a preliminary determination of an individual's
eligibility for the CHOICES 217-Like Group, to enroll the individual into CHOICES Group 2 and
provide immediate access to a limited package of CHOICES HCBS pending a final determination of
eligibility.

{b} To qualify an individual must:

1. Be applying to receive covered CHOICES HCBS;
2. Be determined by the Bureau to meet NF LOG;

3. Have submitted an application for financial eligibility determination to DHS;
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4, Be expected to qualify in the CHOICES 217-Like Group based on review of the financial
information provided by the applicant; and

5. Meet all other specified criteria for enroliment into CHOICES Group 2, subject to categorical
and financial eligibility determination.

(¢} Immediate Eligibility shall only be for Specified CHOICES HCBS (no other covered services) and for
a maximum of forty-five (45) days.

(d) Immediate Eligibility is not available for individuals who are already enrolled in TennCare or_for
persons who may qualify in the CHOICES At-Risk Demanstration Group.

Rule 1200-13-01-.02 Definitions is amended by adding a new Paragraph (68) and renumbering the current
renumbered Paragraph (68) as (69) with subsequent paragraphs being renumbered accordingly so as amended
the new Paragraph (68) shall read as follows:

{68) - Individual Acuity Score. The weighted value assigned by TennCare to:

~“{a) - The response to a specific ADL or related question in the PAE for NF LOC that is supported by the
medical evidence submitted with the PAE; or

~{b) A specific skilled or rehabilitative service determined by TennCare to be needed by the applicant on a
dat[y basis or at least five (5) days per week for rehabilitative services based on the medical evidence
submitted with the PAE and for which TennCare would authorize level 2 or enhanced respiratory care
reimbursement in a NF.

Rule 1200-13-01-.02 Definitions is amended by adding a new Paragraph (75) and renumbering current
renumbered paragraph (75) as (76) with subsequent paragraphs being renumbered accordingly so as amended
the new Paragraph (75) shall read as follows:

{(758) Interim CHOICES Group 3 (open_only between July 1. 2012, through December 31,2013).

dlsébilltles who -qualify for TennCare a.s SSI recipients ‘or as members of the CHOIICES Al-Risk
Demonstration Group, and who are At Risk for Institutionalization as defi ned in these rules. There will

be.no Enroliment Tarqet applied to Interim CHOICES Group 3.

(b) . - Members enrolled in Interim CHOICES Group 3 on December 31, 2013 may continue to qualify
in_this group a group_after December 31, 2013, so_long as they continue to meet NF financial eiigibmm

continue to be At Risk for Institutionalization, can be safely served in Interim CHOICES Group 3. and

remain continuously enrolled in the CHOICES At-Risk Demonstration Group and in CHOICES Group
3.

Rule 1200-13-01-.02 Definitions is amended by revising renumbered Paragraph (79) so that it shall read as
follows:

(Z279)L evel of Care (LOC). Medical ellgsblﬁty criteria for receipt of an institutional service, HCBS offered as an
alternative to the institutional service, or in the case of persons At Risk for Insfitutionalization; tc delay or
prevent institutional placement. An individual who meets the LOC criteria for NF care is an individual who
has been determined by the Bureau to meet the medical eligibility criteria established for that service.

Rule 1200-13-01-.02 Definitions is amended by adding a new Paragraph (89) and renumbering the current
renumbered Paragraph (88) as {90) with subsequent paragraphs being renumbered accordingly so as amended
the new Paragraph {89) shall read as follows

89) ‘Medicaid Only Payer Date (MOPD). The date a NF certifies that Medicaid reimbursement for NE services

will begin _because the applicant has _been admitted to the facility and all other primary sources of
reimbursement (including Medicare and private pay) have been exhausted. {This does not preclude the

applicant's responsibility for payment of patient liability as described in these rules.) The MOPD must be
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it will resuit in the determination of eligibility for Medicaid reimbursement of NF

services and in_many cases, eligibility for Medicaid, as well as a capitation Qagmeht and payments for
Medicaid services {mciud:ng, ‘but not iimited 1o LTC) received. The PAE may be submitted without an

MOPD date, in which case the MOPD shall be submitted by the facility when it is known, Enroiiment into
CHOICES Group 1 and eligibility for reimbursement of NF services shall be permiited only upon submission
of a MOPD. The effective date of CHOICES enrollment and Medicaid reimbursement of NF services shall

not be earlier than the MOPD.

Rule 1200-13-01-.02 Definitions is amended by revising renumbered Paragraph (107) so that it shall read as

follows:

(89107)

(a)

(c)

(d)

(ee)

(f

Personal Care Visits. For purposes of CHOICES:

Visits to a Member who, due to age and/or physical disability, needs assistance that can be provided
through intermittent visits of limited duration not to exceed four (4) hours per visit and two (2) visits
per day at intervals of no less than four (4) hours between visits to provide hands-on assistance and
related tasks as specified below.

Personal Care Visits may include assistance with the-following: ADLS such as bathing, dressing and
personal hygiene, eating, toileting, transfers and ambulation :

For members who require hands-on assistance with ADLs, Personal Care Visits may also include the
following homemaker services that are essential, although secondarv to hands-on asmstance with
ADLs needed by the Member ‘in order to contmue living ‘at home because there is no househoid

member, reiative, caregiver, or volunteer to meet the specified need, such as:

1. 'Picking up the Member's medications or shopping for the Member's groceries.

2. " Preparing the Member's meals and/or educating caregivers about the preparation of nutritious
meals for the Member.

3 Household tasks such as sweeping, moppmq and dusting in areas of the home used by the

Memberi changing the Members linens, making ‘the Member's bed, washing the Member's
dishes. and doing the Member's personal laundry, ironing and mending.

Personal Care Visits shall not be provided for members who do not require hands-on assistance with
ADLS.

Perscnal Care Visits shall be primarily provided in the Member's place of residence, except as
permitted within the scope of service (e.g., picking up medications or shopping for groceries), when
accompanying the Member into the community pursuant to rule 4200-43-04-05{7}{k}-1200-13-01-

05(8){m), or under exceptional circumstances as authorized by an MCO in the POC to accommodate
the needs of the Member.

A single Contract Provider staff person or Consumer Directed Worker may provide Personal Care

Visits to multiple CHOICES members in the same home and during the same hours, as long as he
gan provide the services safely and appropriately to each member. Such arrangements shall be
documented in each member’s plan of care. 1In such instances, the total units of service provided by
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the staff person shall be allocated among the CHOICES members, based on the percentage of fotal
service units required by each member on average. The Provider shall bill the MCO only once for

each of the service units provided. and shall not bill an MCO or mulfiple MCOs separately to provide
services to multiple members at the same time,

{dg) Personal Care Visits shall not be provided to Members living in a CBRA facility or receiving Short-
Term NF services, or while a Member is receiving Adult Day Care services.

{eh) Personal care visits de shail not include:

1. Companion or sitter services, including safety monitoring and supervision.

2. Care or assistance including meal preparation or household tasks for other residents of the
same household.

3. Yard work.
4, Care of non-service related pets and animals.

Rule 1200-13-01-.02 Definitions is amended by revising renumbered Paragraph (113) so that it shall read as
follows:

(405113) Physically Disabled. For purposes of enroliment into CHOICES Group 2 or the-Statewide-ED-Waiver;
CHOICES Group 3, an aduit aged twenty-one (21) or older who has one or more physical disabilities.

Rule 1200-13-01-.02 Definitions is amended by revising renumbered Paragraph (117) so that it shall read as
follows:

(408117) PreAdmission Evaluation (PAE). A process of assessment by the Bureau used to determine an
individual’'s medical (or LOC) eligibility for Medicaid-reimbursed care in a NF or ICF/MR, and in the case of
NF services, the appropriate level of reimbursement for such care, as well as eligibility for HCBS as an
alternative to institutional care, or.in the case of persons At-Risk for Institulization, -in order to delay or
prevent NF placement. For purposes of CHOICES, the PAE application shall be used for the purposes of
determining LOC and for persons enroiied in CHOICES Group 2, calculating the Member's Individual Cost
Neutrality Cap.

Rule 1200-13-01-.02 Definitions is amended by adding a new Paragraph (122) and renumbering the current
renumbered Paragraph (122) as (123) with subsequent paragraphs being renumbered accordingly so as
amended the new Paragraph (122) shall read as follows:

(122} Qualified Assessor. = A practicing professional who meets the qualificati cations _establlshed by TennCare to
ify the accurac of a_level of care assessment as reflected in the PAE application. For the CHOICES
R ogram, Qualified ‘Assessors shall - mclude onlv the following: a licensed physician, nurse ‘practitioner,
physician assistant, registered or licensed nurse, or licensed social worker.

Rule 1200-13-01-.02 Definitions is amended by revising renumbered Paragraph (130) so that it shall read as
follows:

{124130) Risk Agreement.

(@) An agreement signed by a Member who will receive CHOICES Group 2 HCBS (or his
Representative) that includes, at a minimum:

1. Identified risks to the Member of residing in the community and receiving HCBS;
2. The possible consequences of such risks, strategies to mitigate the identified risks; and
3 The Member’s decision regarding his acceptance of risk.
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(b) For Members electing to participate in CD, the Risk Agreement must include any additional risks
associated with the Member's decision to act as the Employer of Record, or to have a Representative
act as the Employer of Record on his behalf.

Rule 1200-13-01-.02 Definitions is amended by revising renumbered Paragraph (136) so that it shall read as
follows:;

(#2%136) Short-Term Nursing Fagility (NF) Care. For purposes of CHOICES:!
(a) The provision of NF care for up to ninety (90) days toc a CHOICES Group 2 or CHOICES Group 3
Member who was receiving HCBS upon admission and who meets NF-LOC and requires temporary
placement in a NF—for example, due to the need for skilled or rehabilitative services upon hospital
discharge or due to the temporary iliness or absence of a primary caregiver—when such Member is
reasonably expected to be discharged and to resume HCBS participation within no more than ninety
(90) days. '

(b) Such CHOICES Group 2 or CHOICES Group 3 Member must meet the NF LOC upon admission and
in such case, while receiving Short-Term NF Care may continue enroliment in CHOICES Group 2 or
CHOICES Group 3, pending discharge from the NF within no mare than ninety (80) days or until such
time it is determined that discharge within ninety (90) days from admission is not likely to occur, at
which time the Member shall be transitioned to CHOICES Group 1, as appropriate.

(c) The Community PNA shall continue to apply during the provision of Short-Term NF care, up to the
ninetieth (90th) day, in order to allow sufficient resources for the Member to maintain his community
residence for transition back to the community.

(d) The PASRR process is required for CHOICES Group 2 and CHOICES Group 3 Members entering
Short-Term NF Care.

(e) Persons receiving Short-Term NF Care are not eligible to receive any other HCBS, except as
permitted in 1200-13-01-.05 to facilitate transition to the community.

Rule 1200-13-01-.02 Definitions is amended by revising renumbered Paragraph (142) so that it shall read as
follows:

(142) Specified CHOICES HCBS. The CHOICES HCBS that are available to persons who qualify for and are
granted Immediate Eligibility by the Bureau. Specified CHOICES HCBS are limited to Adult Day Care,
Attendant Care, Home-Delivered Meals, Homemaker-Sefvicas; Personal Care Visits, and PERS.

Rule 1200-13-01-.02 Definitions is amended by adding a new Paragraph (149) and renumbering the current
renumbered Paragraph (149) as (150) with subsequent paragraphs being renumbered accordingly so as
amended the new Paragraph (149) shall read as follows:

(149) Tennessee -Pre-Admission : Evaluation System (TPAES). ~ A _component - of the State's Medicaid

Management Information System_and the system of record for all PreAdmission Evaluation {i.e., level of
care} submissions and level of care determinations, as well as enroliments into and transitions between

LTC programs, including CHOICES and the State’s Money Follows the Person Reba[ancmq Demonstration
(MFP), and which shall also _be ‘used to gather data required to_comply with tracking and reportmq

requirements pertaining to MFP.
Statutory Authority: T.C.A. §§ 4-5-208, 71-5-105 and 71-5-109.

The introductory Subparagraph (a) of Paragraph (3) of Rule 1200-13-01-.05 TennCare CHOICES Program is
amended by deleting the word “two” and by adding the word and number “three (3)" so as amended the
introductory Subparagraph (a) shall read as follows:

(8) There are two-three (3} groups in TennCare CHOICES:

Part 1. of Subparagraph (a) of Paragraph (3) of Rule 1200-13-01-.05 is amended by deleting the hyphen *-*
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between the words “Medicaid-Reimbursement” in the last sentence so as amended Part 1. shall read as follows:

1. CHOICES Group 1. Participation in CHOICES Group 1 is limited to Medicaid Enroliees of ali
ages who quahfy for and are receiving Medicaid-reimbursed NF services. Medicaid eligibility for
LTC services is determined by DHS. Medical (or LOC) eligibility is determined by the Bureau as
specified in Rule 1200-13-01-.10. Persons in CHOICES Group 1 must be enrolled in TennCare
Medicaid and qualify for Medicaid-reimbursement Medicaid reimbursement of LTC services.

Subparagraph (a) of Paragraph (3) of Rule 1200-13-01-.05 TennCare CHOICES Program is amended by adding
a new Part 3. which shall read as follows:

3. CHOICES Group 3.

i)+ Participation in CHOICES Group 3 is limited to TennCare Enrolfees who quah{y for and

are_receiving ‘TennCare-reimbursed HGBS. _ To be _eli igible for CHOICES Group -3,
Enrollees must mest the foilowmg criteria;

(I} Be in one of the defined target populations;
(I} Qualify in one of the specified eligibility categories;

(1) - Be At-Risk for Institutionalization as defined in Rule 1200-13-01-.02; and

(V) -Have needs that can be safely and appropriately met in the. community and at a

cost that does not exceed the Expenditure Cap for CHOICES HCBS as defined in
Rule 1200-13-01-.02.

Target Populations for CHOICES Group 3. .Onb
below may gualify to enroll in CHOICES Group 3;

ersons in one of the target populations

(1} - -Persons age sixty-five (65) and older.

() - Persons twenty-one (21) vears of :age and older. who have one or more physical
disabilities as defined in Rule 1200-13-01-.02.

" “Eligibility Categories 'Ser_ved in CHOICES Group 3. Partici ation in CHOICES Group 3 [s
limited to TennCare Enrollees who qualify in one of the following eligibility categories:

(1} 8Si eligibles,  who are ‘determined “eligible for SS| by the Social Security
Administration. S8 eligibles are enrolied in TennCare Medicaid.

(i) ~ For Interim CHOICES Group 3 only, the CHOICES At-Risk Demonstration Group
as defined 'in ‘Rule 1200-13-01-:02. " Financial “and categorical’ ellqmmty are
determined by DHS. Persons who gualify in the_CHOiCES At-Risk Demonstration
Group will be enrolled in TennCare Standard. * This eligibility category is only open
for-enroliment between July 1, 2012 and December 31. 2013 Members enrolted in
Interam CHOICES Group 3 on December 31,2013 may . continue to_qualify in this
group after. December -31,:2013,"s0 _long as _they continue to mest NF- financial
eligibility criteria and the LOC criteria in place at the time of enrollment into Interim
CHOICES Group ‘3, and remain centmuousty enrolled in the CHOICES At-Risk
Demonstration Group, interim CHOICES Group 3, and TennCare.

Subparagraph (b) of Paragraph (3) of Rule 1200-13-01-.05 TennCare CHOICES Program is delsted in its entirety
and replaced with a new Subparagraph (b) which shall read as follows:

(b) Level of Care {LOC).

All Enroliees in TennCare CHOICES must meet the applicable LOC criteria for-NF—sepvices, as
determined by the Bureau in accordance with Rule 1200-13-01-.10. Physician certification of LOC
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1. ' Persons shall meet NF LOC in order to enroll in GHOICES Group 1 or CHOICES Group 2.

2. Persons shall meet At-Risk LOC in order to enroll in CHOICES Group 3, including Interim
CHOICES Group 3.

3. ' "Members enrolied in CHOICES Group 1 on June 30, 2012, may continue to qualfify in this

group after June 30, 2012, so long as they continue to meet NF financial eligibility, ‘continue to
meet the -NF -LOC .criteria_in place on June 30, 2012 and remain_continuously enroiled in

CHOICES Group 1 and in TennCare.

4. - Members enrolled in CHOICES Group 1 on June 30, 2012, who wish to begin receiving HCBS
and transition to to CHOIGES Group 2 shall, for purposes of LOC, be permitted to do s0, so long

as they continue to meet the NF LOC cnter:a in place on June 30, 2012, and ‘have remained
continuously enrolled in CHOICES Group 1 and in TennCare since June 30, 2012.

5. Members enrolled in. CHOICES Group 2 on June 30, 2012, may continue to qualiify in this
group after June 30, 2012, so long as they continue to meet NF financial eligibility, contmue to
meet the NF LOC criteria_in in_place on June 30, 2012, and remain continuously ‘enrolled in

CHOICES Group 2 and in TennCare.

6. Members enroiied in CHOICES Group 2 on June 30, 2012, who wish to be admitted to a NF
and transrtron to CHOICES Group 1 shall be required to meet the NF LOC criteria in place at
the time of enroliment into CHOICES Group 1 un[ess a determination has been: made by
TennCare that the member's needs can no longer be safely met in the community within the
member's individual cost neutrality cap, in which case, the person shall meet the NF LOC
criteria in place on June 30, 2012, to qualify for enroliment into CHOICES Group 1.

Part 2. of Subparagraph {(c) of Paragraph (3) of Rule 1200-13-01-.05 TennCare CHOICES Program is amended
by inserting the words and number “or CHOICES Group 3" following the words and number “CHOICES Group 2
wherever they appear so that as amended Part (3)(¢)2. shall read as follows:

2. Persons in CHOICES Group 2 or CHOICES Group 3 are not required to complete the PASRR
process unless they are admitted to a NF for the Short-term NF benefit described in Paragraph
(#8) of this Rule. Completion of the PASRR process is not required for Members of CHOICES
Group 2 or CHOICES Group 3 who have elected the Inpatient Respite Care benefit described
in Paragraph (#8) of this Rule, since the service being provided is not NF services, but rather,
Inpatient Respite Care, which is an HCBS.

Subparagraph (d) of Paragraph (3) of Rule 1200-13-01-.05 TennCare CHOICES Program is amended by deleting
the hyphen "-* between the words “Medicaid-reimbursement’ and inserting the words and number “or CHOICES
Group 3" following the words and number “CHOICES Group 2" so that as amended Subparagraph (3)(d) shall
read as follows:

(d) Al Enrollees in TennCare CHOICES must be admitted to a NF and require Medicaid-reimbursement
Medicaid reimbursement of NF services or be receiving HCBS in CHOICES Group 2 or CHOICES

Group 3.

The introductory Subparagraph (e) of Paragraph (3) of Rule 1200-13-01-.05 TennCare CHOICES Program is
amended by deleting the phrase “the AAAD or” after the words “determined by” and the words and commas *, as
applicable,” after the word “MCO” in the first sentence so as amended the introductory Subparagraph (e) shall
read as follows:

(e) All Enrollees in TennCare CHOICES Group 2 must be determined by the-AAAB-er the MCO—as
applicable; to be able to be served safely and appropriately in the community and within their
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individual cost-neutrality cap, in accordance with this Rule. If a person can be served safely and
appropriately in the community and within their individual cost-neutrality cap only through receipt of
Companion Care services, the person may not be enrolled into CHOICES until a qualified companion
has been identified, an adequate back-up plan has been developed, and the companion has
completed all required paperwork and training and is ready to begin delivering Companion Care
services immediately upon the person’s enroliment into CHOICES. Reasons a person cannot be
served safely and appropriately in the community may include, but are not limited to, the following:

Paragraph (3) of Rule 1200-13-01-.05 TennCare CHOICES Program is amended by adding a new Subparagraph
(f) and re-lettering the current Subparagraph (f) as (g) so as amended Subparagraph (f) shall read as follows:

(Al Enroliees in TennCare CHOICES Group 3 must be determined by the MCO to be able to be
served safely and ‘appropriately in the community within the array of services and supports available
in CHOICES Group 3, including CHOICES HCBS up to the expenditure cap of $15.000 (excluding the
cost of minor home modifications), non-CHOICES HCBS avaliable through TennCare (eg home
health), services available through Medicare, private insurance or other funding sources, ‘and unpaid
supports Qrowded by family members and other caregivers.. . Reasons a person cannot be served
safely and appropriately in the community may include, but are not limited to, the foilowing:

" The home or home environment of the applicant is unsafe fo the extent that it would reasonably
be exgected that HCBS could not be prowded without significant risk of harm or injury to the

person or to individuals who provide covered services.

2. - The applicant or his caregiver is unwilling to_abide by the POC, resulting in the inability to
ensure the person's health, safety and welfare.

Part 5. of re-lettered Subparagraph (g) of Paragraph (3) of Rule 1200-13-01-.06 TennCare CHOICES program is
amended by deleting the phrase “Paragraph (7)()” and replacing it with the phrase “Paragraph (8){l)" so that as
amended Part &. shall read:

5. During the period of Immediate Eligibility, individuals are eligible only for the limited package of

HCBS identified in Paragraph—{Z){} Paragraph (8)(l}. They are not eligible for any other

TennCare services, including other LTC services.

Part 2. of Subparagraph (a) of Paragraph (4) of Rule 1200-13-01-.05 TennCare CHOICES Program is deleted in
its entirety and replaced with a new Part 2. which shall read as follows:

2. Have an approved unexpired CHOICES PAE for Level 1 reimbursement of NF services, Level 2
relmbursement of NF services, or Enhanced Resplratory Care Relmbursement for services in a

m—the—-@raﬂd—DMs;en- E|Igfbl|1ty for Enhanced Resplratory Care Relmbursement may be
established only with a CHOICES PAE.

Parts 2., 3. and 4. of Subparagraph (b) of Paragraph (4) of Rule 1200-13-01-.05 TennCare CHOICES Program
are deleted in their entirety and replaced with new Parts 2., 3. and 4. which shall read as follows:

2. An |nd|v1dual must have an approved unexpired CHO]CES PAE for NF L OC—The-Bureau-may

3 An individual must be approved by DHS for reimbursement of LTC services as an SSI recipient
or in the CHOICES 217-Like Group. To gualifi-be eligible in the CHOICES 217-Like Group, an
individual must be enrolled-approved by TennCare to enrcll in CHOICES Group 2 or be
approved by the Bureau for Immediate Eligibility for CHOICES Group 2, subject to categorical
and financial eligibility by DHS;

4.  The Bureau must have received a determination by the AAAB-or MCO—as-applicable; that the
individuail's needs can be safely and appropriately met in the community, and at a cost that
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does not exceed his Individual Cost Neutrality Cap, as described in this Rule, except in
instances where the person is not eligible for TennCare at the time of CHOICES application, in
which case, such determination shail be made by the MCO upon enroliment into CGHOICES

Group 2; and

Subpart (iii} of Part 1. of Subparagraph (c) of Paragraph (4) of Rule 1200-13-01-.05 TennCare CHOICES
Program is amended by adding the word “CHOICES" after the words “cost of’ in the first and second sentences
s0 as amended Subpart (jii) shall read as follows:

(i)  The total cost of CHOICES HCBS, HH Services, and PDN Services he can receive while
enrolled in CHOICES Group 2. The Member's Individual Cost Neutrality Gap functions
as a limit on the total cost of CHOICES HCBS that, when combined with the cost of HH
Services and PDN Services the Member will receive, can be provided to the Member in
the home or community setting.

Subpart {i) of Part 4. of Subparagraph (c) of Paragraph (4) of Rule 1200-13-01-.05 TennCare CHOICES Program
is deleted in its entirety and replaced with a new Subpart (i) which shall read as follows:

(i)  The annual cost neutrality cap shall be applied on a calendar year basis. The Bureau
and the MCOs will track utilization of CHOICES HCBS, HH services, and PDN services
across each calendar year increments.

Subpart (ii) of Part 4. of Subparagraph (c) of Paragraph (4) of Rule 1200-13-01-.05 TennCare GHOICES Program
is amended by adding the word “CHOICES” after the words “of all” in the third sentence and after the words “cost
of" in the last sentence so as amended Subpart (i) shall read as follows:

(i) A Member's Individual Cost Neutrality Cap must be applied prospectively on a twelve
(12) month basis. This is to ensure that a Member's POC does not establish a threshold
level of supports that cannot be sustained over the course of time. This means that, for
purposes of care planning, the AAAD-or MCO will always project the total cost of all
CHOICES HCBS (including one-time costs such as Minor Home Modifications, short-
term services or short-term increases in services) and HH and PDN Services forward for
twelve (12) months in order to determine whether the Member’'s needs can continue to be
safely and cost-effectively met based on the most current POC that has been developed.
The cost of one-time services such as Minor Home Modifications, short-term services or
short-term increases in services must he counted as part of the total cost of CHOICES
HCBS for a full twelve (12) month period following the date of service delivery.

Subpart (i) of Part 4. of Subparagraph (c) of Paragraph (4) of Rule 1200-13-01-.05 TennCare CHOICES
Program is amended by adding the word “CHOICES" after the words "on the” so as amended Subpart (iii) shall
read as follows;

(i)  if it can be reasonably anticipated, based on the CHOICES HCBS, HH and PDN services
currently received or determined to be needed in order to safely meet the person’s needs
in the community, that the person will exceed his cost neutrality cap, then the person
does not qualify to enroll in or to remain enrolled in CHOICES Group 2.

Item () of Subpart (ii} of Part 5. orf Subparagraph (c) of Paragraph (4) of Rule 1200-13-01-.05 TennCare
CHOICES Program is amended by adding the word "CHOICES" after the words “reduction in” so as amended
Item (1) shall read as follows:

()  Denial of or reductions in CHOICES HCBS based on a Member's Cost Neutrality
Cap shall constitute an adverse action under the Grier Revised Consent Decree
(Modified) (See Rules 1200-13-13-.01(4) and 1200-13-14-.01(4)), and shall give
rise to Grier notice of action and due process rights to request a fair hearing in
accordance with Rules 1200-13-13-.11 and 1200-13-14-.11.

Part 1. of Subparagraph (d) of Paragraph {4) of Rule 1200-13-01-.05 TennCare CHOICES Program is amended
by adding a new Subpart (iv) which shall read as follows:
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{iv)] Effective July 1, 2012, the Enrollment Target for CHOICES Group 2 will be twelve
thousand five hundred (12,50C).

Paragraph (4) of Rule 1200-13-01-.05 TennCare CHOICES Program is amended by adding new Subparagraphs
(e), (), and (g} which shall read as follows:

(e) ~ Enroliment into CHOICES Group 3. To qualify for enroliment into CHOICES Group 3 (including
Interim CHOICES Group 3):

1. " An individual must be in one of the target popuiations specified in this Rule;

2. Anindividual must have an approved unexpired PAE for At-Risk LOC;

3. - An individual must be approved by DHS for reimbursement of LTC services as an §8i reclp[en
or for-Interim CHOICES Group ‘3 only, in the CHOICES At-Risk ‘Demonstration Group, ‘as

defined in Rule 1200-13-01- .02. To be eli igible in the CHOICES At-Risk Demonstration. Groug,
an individual. must be enrolied in Interim CHOICES Group 3, subject to cateqorical and financial
eligibility by DHS:

4. - The Bureau must have received a determination by the MCOQ that the individual's needs can be

afely; and apprognately met in _the commumty, and at a_cost that does _not exceed his
Expenditure Cap, as described in this Rule_exce tin instances where the person is not eligible

for TennCare at the time of CHOICES application, in which case, such determination shall be
made by the MCO upon enroliment into CHOICES Group 3; and

5. There must be capacity within the established Enroliment Target, as applicable, to enroll the
individual in accordance with this Rule.

(f)__Expenditure Cap for CHOICES Group 3.

Each Member enrolling or enrolled in CHOICES Group 3 shali be subiect to an Expenditure
Cap on CHOICES HCBS. The Expenditure Cap shall be used to determine:

() - Whether or not an applicant qualifies to enroll in CHOICES Group 3;

(i) ‘Whether or not a member qualifies to remain enrolled in CHOICES Group 3; and

_The total cost of CHOICES HCBS a member can receive while enroiled in CHOICES
Group 3, excludin the cost of minor home modifications. The Ex enditure Cap functions
as a limit on the total cost of CHOICES HCBS excluding minor. home modifications, that
can be provided by the MCO to the member in the home or community setting.

2. - A Member is not entitled to 1eceive services up ‘1o the .amount of the exnend fure . ‘cap.
Member shall receive only those services that are medically necessary {i.e.. required in order to
help. ensure the Member's health, safety and welfare in the home or- communny_ ‘'setting and to
delay or Drevent the need for NF placement). Determmateon of the services ‘that are needed
shall “be based -on a comprehensive ~assessment - conducted by - the ‘Member's ‘Care
Coordinator. - of the Member's needs and the availability of Naturai Supports and other (non-
TennCare reimbursed) services to meet identified needs.

3. The Expenditure Cap for CHOICES HCBS provided to CHOICES Group 3 members shall be
$15,000 {fifteen thousand dollars) annually, excluding the cost of minor home modifications.

4. - Application of the Expenditure Cap.

() The annual expenditure cap shall be applied on a calendar year basis. The Bureau and
the MCOs will track utilization of CHOICES HCBS excluding minor home modifications,

across each calendar year.
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" A Member's Expenditure Cap must also be applied prospectively on a tweive {12} month
basis. This is to ensure that a Member's POC does not establish a threshold level of
supports that cannot be sustained over the course of time. This means that, for purposes
of .care planmnq ‘the MCO will ‘always project the total cost of CHOICES HCBS
{excluding -minor home modifications) forward for twelve (12} months in order to
determine whether -the Member's needs can _continue to be met based on the most
current POC that has been developed. The cost of one-time services such as short-term

services or short-term increases in services must be counted as part of the total cost of
CHOICES HCBS for a full twelve (12} month period following the date of service delivery.

(i) - If it can be reasonably anticipated, based on the CHOICES HCBS currentiy received or
determmed 1o ‘be ‘needed (in addition ‘to non-CHOICES HCBS avaiiabie through

ennCare, e.g., home health, services available through Medicare, private insurance or
other: funqu 'sources, and unpaid supports Drowded by famsiy members and -other

caregivers
will exceed his Expenditure Cap, then the person does not quaiify to enrolt in or to remain

enrolied in CHQICES Group 3.

(iv) Any short-term NF services received by a member enrolled in CHOICES Group 3 shall
not be counted against his Expenditure Cap.

(@) Enrollment Target for CHOICES Group 3 (including Interim CHOICES Group 3).

1. The State may establish an Enroliment Target for CHOICES Group 3 which shall be at least ten

(10} percent of the Enroliment Target established by the State for CHOICES Group 2.

2. Notwithstanding any Enroliment Target established for CHOICES Group -3 as described In this

subparagraph, Interim CHOICES Group 3 which is open for enroilment between July 1, 2012, and
December-31. 2013, shall not be subject to an Enrollment Target,

Part 2. of Subparagraph (b) of Paragraph (5) of Rule 1200-13-01-.05 TennCare CHOICES Program is deleted in
its entirety and replaced with a new Part 2. which shall read as follows:

2.

The Member's needs can no longer be safely met in the community at a cost that does not
exceed the Member's Cost Neutrality Cap or Expenditure Cap, as appropriate and as described
in this Rule.

Rule 1200-13-01-.05 TennCare CHOICES Program is amended by adding a new Paragraph (6} and renumbering
the current Paragraph (6) as (7) and all subsequent Paragraphs accordingly so as amended Paragraph (8) shalil

read as follows:

{6) - Advance Determinations_that an Applicant Would Not Qualify to Enroli in CHOICES Group 3 (including

Interim CHOICES Group 3).

(a) - For purposes of the Need for Inpatient Nursing Care effective July 1, 2012, -as specified in TennCare

Rule . 1200-13-01-.10(4)(c)(2)(i)}(1]

and  1200-13-01-.10(4){(c)}{2){in{l1), advance determination by

TennCare that a CHOICES applicant would not gualify for enraliment into CHOICES Group 3 shall be

‘made made only
“if all of the following criteria are met:

1.

The applicant has a total acuity score of at least six (6) but no more than eight (8};

2.

“The applicant has an individual acuity score of af least three (3} for the Orientation measure;

"The applicant has an individual acuity score of at least two (2} for the Behavior measure;

“The absence of intervention and supervision for such dementia-related behaviors at the

frequeh_Cv specified in the PAE would result in imminent and serious risk of harm to the applicant
andior others {documentation of the specific behaviors, the frequency of such behaviors, and the
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imminence and seriousness of risk shail be required); ~ and

5 There is sufficient evidence_ as required and determined by TennCare, to demonstrate that the
necessary intervention and supervision needed by the person cannot be safely provided within
the array ‘of services and supports that would be available if the applicant was enrolied in
CHOICES Group 3. including CHOICES HCBS up to the expenditure cap of $15,000, non-
CHOICES HCBS available through TennCare {e.g.; home health), services available ‘through
Medicare, private_insurance or other funding sources, and unpaid supports provided by family
members and other garegivers. -

(b)  Documentation required to support an advance determination for Medicaid eligible members shall
include ail of the following:

1. A_comp re__he_nsive needs assessment . performed_by .an MCO Care -Coordinator QurSliant to
requirements set forth in the MCO's Contractor Risk Agreement, including:

(i)~ An-assessment of the member's physical, behavioral. functional, and - psychosocial
needs;

(i)~ An assessment of the members home environment in order fo identify any modifications
that may be needed and to identify and address any issues that may affect the member's

ability to be safely served in the community;

(i)~ An assessment of the member's natural supports, including care being provided by family
members andfor other caregivers, and long-term care services the member is currently
receiving (regardless of payer). and whether there is any anticipated change in the
member's need for such care or services or the availability of such care or services from
the current caregiver or payer; and

(iv) An assessment of the physicai heaith, behaworal heaith, and long-term care services and
other social support services and assistance (e.q.. housing or-income assistance) that
are ‘needed. as ‘applicable, to ensure the member's health, safety and welfare in the
community and to prevent the need for institutional placement. Such assessment shall
specify the specific tasks and functions for which assistance is needed by the member,
the ‘frequency ‘with which such tasks must be performed, “and the amount of paid
assistance necessary to perform these tasks;

2 A person-centered plan of care developed by the MCO Care Coordinator which_specifies ‘the
CHOICES HCBS that wouid be necessarv and that would be approved by the MCO to safely
support ‘the ‘person in the community, as well as non-CHOICES HCBS available through
TennCare (e.q.. home health), services available through Medicare, private insurance or other
funding sources. and unpaid supporfs provided by family members and other caregivers ‘{or

attestation that the person ‘could not be safely supported in the community with any combination

of services and supports, as applicable);

‘An exglanatlon regarding why an array of covered services and supports, including CHOICES
HCBS within the $15.000 expenditure cap for CHOICES 3 and non-CHOICES HCBS ge g .. home

health), services available through Medicare, ‘private _insurance or other funding sources, and
unpaid supports provided by family members and other caregivers would not be sufficient to

safely meet the person’s needs in the community;

4. A detailed explanation of.
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0] the member's living arrangements and the services and supports the member has
received for the six (8) months prior to application for CHOICES, including non-CHOICES
HCBS available through TennCare (e.g., home health), services available through
Medicare, private insurance cor other funding sources, and unpaid supports provided by
family members and other caregivers; and

{i) any recent significant event(s) or circumstances that have impacted the applicant's need
for services and supports, including how such event(s} or circumstances would impact
the person’s ability to be safely supported within the array of covered services and
supports that would be available if the person were enrolled in CHOICES Group 3.

(c) -chumentation required to support an advance determination for applicants not enrofied in TennCare
at the time the PAE is submitted shall include all of the items specified in Subparagraph (b) above,

except as follows:

1. A comprehensive assessment, including an assessment of the applicant's home environment,
performed by the AAAD. or the most recent MDS assessment performed by a Nursing Facility
contracted ‘with . one or ‘more - TennCare MCQOs may be submitted “in lieu ‘of the MCO

comprehensive needs assessment specified in Part (b}1. above,

2. The person-centered plan of care as described in Part {b}2. above shall not be required.

Paragraph (6) renumbered as Paragraph {7) of Rule 1200-13-01-.05 TennCare CHOICES Program is deleted in
its entirety and replaced with a new renumbered Paragraph (7) which shall read as follows:

(67) Transitioning Into CHOICES and Transiioning B LOICES .

(@) Teansition-at thetime that CHOICES is imp! tecin 5 particular Grand Division of the State:
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Transitioning Between CHOICES Groups.

{a) ' Transition from Group 1 to Group 2.

1. “An MCO may request o transition a Member from Group 1 to Group 2 ‘oniy when the Member

chooses ‘to  trapsition from the NF to ‘an HCBS seiting. Members shall not be required to
transition from Group 1 to Group 2.

“When Members move from Group 1 to Group 2, DHS must recaiculate the Member's Patient
Llablllty based on the Community PNA.

(b}  Transifion from Group 2 to Group 1.

“An MCQ may request to transition a Member from Group 2 to Group 1 only under the following
circumstances:

-~ Except as provided in TennCare Rule 1200-13-01-.05(3)(b){6), the member meets the NF
LOC criteria in place at the time of enroliment into CHOICES Group 1, and at least one (1)
of the following is true;

(D_ - The Member chooses to transition from HCBS to NF, for exampie, due to a decline

in the Member's health or functional status, or a change in the Member's natural
caregiving suggorts, or

{il - The MCO has made a determination that the Members needs ¢an no longer be
safely met in the community and at a cost that does not exceed the average cost of
NF_services for which the Member would qualify, and the Member chooses to
transition to the more appropriate institutional sefting in order to safely meet his

needs.

(i) When Members move from Group 2 to Group 1, DHS must recalculate the Member's
Patient Liability based on the Institutional PNA.

{¢) At such time as a transition between CHOICES Groups 1 and 2 is made, the MCO shall issue notice
of fransition to the Member. Because the Member has elected the transition and remains enrolled in
CHOICES, such fransition hetween CHOICES groups shall not constitute an adverse action.  Thus,
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(d)

the notice will not include the right to appeal or request a fair hearing regarding the Member's
decision.

Transition from CHOICES Group 1 or CHOICES Group 2 to CHOICES Group 3.

{e)

1. The State or the MCQ shall, subject to eligibility and enroliment criteria set forth in TennCare Rule
1200-13-01-.05(3) and (4), initiate a transition from Group 1 or from Group 2 to Group 3 when a
member who was enrolled in CHOICES Group 1 or Group 2 on orf after July 1,2012, no longer
meets NF LOC, but is At Risk for |nstitutionalization as defined in Rule 1200-13-01-.02.

2. 'When 3 Member transitions from CHOICES Group 1-to Group 3, DHS must recalculate the
Member's Patient Liability based on the Community PNA.

Transition from CHOICES Group 3 to CHOICES Group 1 or CHOICES Group 2.

“The State or the MCQ shall ‘initiate_a_transition from Group 3 to Group 1 or Group 2, as
appropriate, when the Member meets NF LOC in place at the time of the transition request and

satisfies all requirements for enroliment into the requested Group.

1.

2. ‘When a member transitions from Group 3 to Group 1. DHS must recalculate the Member's
Patient Liability based on the Institutional PNA,

Subparagraph (c) of Paragraph (7) renumbered as Paragraph (8) of Rule 1200-13-01-.05 TennCare CHOICES
Program is amended by adding the word "CHOIGES" after the word “receive” so as amended Subparagraph (c)
shall read as follows:

(c)

Members of CHOICES Group 2 who are Medicaid eligible receive CHOICES HCBS as specified in an
approved POC, in addition to medically necessary covered benefits available for TennCare Medicaid
recipients, as spemf ied in Rule 1200-13-13-.04. While receiving HCBS, Members are not eligible for
NF care, except for Short-Term NF care, as described in this Chapter.

Paragraph (7) renumbered as Paragraph (8) of Rule 1200-13-01-.05 TennCare CHOICES Program is amended
by adding new Subparagraphs (e) and (f) and the current Subparagraphs (e) and (f) are re-lettered as
Subparagraphs (g) and (h) and subsequent subparagraphs are re-lettered accordingly so as amended the new
Subparagraphs {e) and (f) shall read as follows:

{e)

‘Members of CHOICES Group 3 who are SSI Eligible receive HCBS as specified in an approved POC,

(

in_addition to medlca}!y necessary covered benefits avaitable for TennCare Medicald recipients, as
specified in Rule 1200-13-13- .04. " While receiving HCBS, Members are not eligible for NF ‘care,
except for Short-Term NF care, -as described in this Chapter.

Members of CHOICES Group 3 who are_egligible for TennCare Standard in the CHOICES At-Risk

Demonstration Group receive HCBS as specified in an:approved POC, in"addition ‘to ‘medicaily

necessarv covered benefits available for TennCare Standard recipients, as specified in-Rule 1200-13-

14-.04. While receiving HCBS, Members are not eligible for NF care, except for Short-Term NF care,
as described in this Chapter.

Subparagraph (h) re-lettered as {j} of Paragraph (7) renumbered as Paragraph (8) of Rule 1200-13-01-.05
TennCare CHOICES Program is deleted in its entirety and replaced with a new re-lettered Subparagraph (j) which
shall read as follows:

)

All LTC services, NF services as well as HCBS, must be authorized by the MCO in order for MCO
payment to be made for the services. An MCO may elect to accept the Bureau's PAE determination
as its prior autharization for NF services. NF care may sometimes start before authorization is
obtamed but payment WI|| not be made untt[ the MCO has authonzed the service, Exeep#fer-spestal

tmptementat&en-—HCBS must be speclf ed in an approved POC end authorlzed by the MCO p!’IOI' to
delivery of the service in order for MCO payment to be made for the service.
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Subparagraph (i) re-lettered as (k) of Paragraph (7) renumbered as Paragraph (8) of Rule 1200-13-01-.05
TennCare CHOICES Program is amended by adding the word “CHOICES™ at the beginning of the first sentence
and replacing “(h)" in the third sentence with “(j)" so as amended re-lettered Subparagraph (k) shall read as

follows:

(k) CHOICES HCBS covered under TennCare CHOICES and applicable limits are specified below. The
benefit limits are applied across all services received by the Member regardless of whether the
services are received through CD and/or a traditional provider agency. Corresponding limitations
regarding the scope of each service are defined in Rule 1200-13-01-.02 and in Subparagraphs (a)

through &a)-{}} above.

Parts 3., 6. 9., 10. and 13. of Subparagraph (i) re-lettered as Subparagraph (k) of Paragraph (7) renumbered as
Paragraph (8) of Rule 1200-13-01-.05 TennCare CHOICES Program are deleted in their entirety and replaced
with new Parts 3., 6., 9., 10 and 13., and Subparagraph (k) is also amended by adding a new Table for “Benefits
for CHOICES 3 Members” which shall read as follows:

Service

Benefits for CHOICES 2 Members

Benefits
for
Consumer
Direction

(“Eligible
HCBS")

Benefits
for
Immediate
Eligibles

(“Specified
HCBS")

3. Attendant Care

Covered only for persons who require hands-
on assistance with ADLs when needed for

more than 4 hours per occasion or.visits at
intervals of less than 4 hours between visits.

For Members who do not require homemaker
services as defined in Rule 1200-13-01-.02 in
addition to hands on assistance with ADLs,
covered with a limit of 1080 hours per calendar
year, per Member.

For Members who require homemaker
services as defined in Rule 1200-13-01-.02 in

addition to hands on assistance with- ADLs,
covered with a fimit of 1240 hours for calendar
year 2012, per Member.

For Members who require homemaker
services as defined in Rule 1200-13-01-.02 in
addition to hands on assistance with ADLs,
beginning January 1, 2013, covered with a
limit of 1400 hours per calendar year, per
Member.

Not covered when the Member is receiving
any of the following HCBS: Aduit Day Care,
GBRA facility services, Shori-Term NF Care.

Yes

Yes
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Service

Benefits for CHOICES 2 Members

Benefits
for
Consumer
Direction

(“Eligible
HCBS")

Benefits
for
Immediate
Eligibles

("Specified
HCBS")

6. Homemaker
Services

5 S e g o

*Covered only for members who also need
hands-on assistance with ADLs and as a
component of Attendant Care or Personal
Care Visits as defined in these rules.

Not covered as a stand-alone benefit.

Not covered for persons who do not require
hands-on assistance with ADLs.

Not covered when the Member Is receiving
CBRA facility services or Short-Term NF Care.

Yes
*

¥Yes

*

9. Minor Home
Modifications

Covered with a limit of $6,000 per project,
$10,000 per calendar year, and $20,000 per
lifetime.

Not covered when the Member is receiving
CBRA facility services or Short-Term NF Care,
except when provided as a CEA to facilitate
transition from a NF to the community. See
Rule 4200-13-04-05(7}{m} 1200-13-01-
.05(8)(0}.

No

N/A

10. Personal Care
Visits

Covered with a limit of 2 intermittent visits per
day, per Member, visits limited to a maximum
of 4 hours per visit and shall-net-run
consacutively-there shall be at least four (4}

hours between intermittent visits.

Not covered when the Member is receiving
any of the following HCBS: Adult Day Care,
CBRA facility services, Shori-Term NF Care.

Yes

Yes

13. Short-Term NF
Care

Covered with a limit of 90 days per stay, per
Member.

Approved PAE and PASRR required.

Members receiving Short-Term NF Care are
not eligible to receive any other HCBS except
when permitted as a CEA to facilitate transition
to the community. See Rule 1200-13-04-
05(Hm) 1200-13-01-.05(8)(0)..

No

N/A
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Service

Benefits for CHOICES 3 Members

Benefiis for

Benefiis for

Consumer

immaediate

Direction

(“Eligible
HCBS")

1. Adult Day Care

Covered with a limit of 2080 hours per calendar

year, per CHOICES Member.

No

Eligibles

("*Specified

HCBS"
N/A

2. Assistive
Technology

Covered with a limit of $800 per calendar year,
per Member.

No

N/A

3. Attendant Care

Covered only for. persons who reqguire hands-
on assmtance with ADLs when needed for

more than 4 hours ger occasiorn or visits at
intervals of less than 4 hours between visits.

For Membears who do not require homemaker
services as defined in:Rule 1200-13-01-.02 in

addition to hands on assistance with ADLs,
covered with a limit of 1080 hours per calendar

year, per Member.

For Members who reguire homemaker services

as defined in Rule 1200-13-01-.02 in addition
fo hands on assistance with ADLS, covered
with a limit of 1240 hours for calendar year
2012, per Member.

For Members who require homemaker services

as defined in Rule 1200-13-01-:02 in addition
to hands on assistance with ADLs, beginning
Januarv 1, 2013, covered with a limit of 1400
hours per-calendar year, per Member.

Not covered when the Member is receiving any
of the following HCBS: ' Adult Day Care, CBRA
facility services, Short-Term NF Care.

4. Home-Delivered
Meals

Yes

N/A

Covered with a limit of 1-meal per day, per
Member.

Not covered when the Member is receiving
CBRA facility services or Short-Term NF Care.

5. Homemaker
Services

*Covered only for members who also need
hands-on assistance with ADLs and as a
component of Attendant Care or Personal Care
Visits as defined in these rules,

Not covered as a stand-alone benefit.

Not covered for persons whe do not require
hands-on assistance with ADLs.

Not covered when the Member is receiving
CBRA facilify services or Shoti-Term NF Care,

6. In-Home Respile
Care

Covered with a limit of 216 hours per calendar
year, per Member.

Not covered when the Member is receiving
CBRA facility services or Short-Term NF Care.
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Service

Benefits for CHOICES 3 Members

Benefits for

Benefits for

Consumer

Immediate

Direction

{“Eligible
HCBS")

7..inpatient Respite
Care

Covered with a limit of 9 days per calendar
YQ.E![-_E@IJ.W&

PAE and PASRR approval not required.

Not covered when the Member is receiving
CBRA facility services or Short-Term NF Care.

8. Minor Home
Modifications

No

Eligibles

(“Specified
HCBS")
N/A

Covered with a limit of $6,000 per project,
$10,000 per calendar year, and $20.000 per
lifetime,

Not covered when the Member is receiving
CBRA facility services or Short-Term.NF Care,

xcegt when growded asaCEAfo faciiitate
transition from a NF to the community. *See
Rule 1200-13-01-:05(8)(0).

9. Personal Care
Visits

Covered with a limit-of 2 |ntermtttent visits per
day, per Member, visits limited to a maximum
of 4 hours per.visit and there shall be at least

four {4} hours between intermittent visits.

Not covered when the Member is receiving any
of the followmq HCBS: ~ Adult Day Care, CBRA

facmtg serv[ces! Short-Term NF Care.

10. PERS

Not covered when the Member is receiving
CBRA facility services or Shori-Term NF Care.

11. Pest Control

Covered with a limit of 9 treatment visits per
calendar year, per Member.

Not covered when the Member is receiving
CBRA facility services or Short-Term NF Care.

12. Short-Term NF
Care

Covered with a limit of 90 days per stay, per
Member.

Approved PAE and PASRR required.

Members receiving Short-Term NF Gare are
not ellcub[e to receive any other HCBS except
when permitted as a CEA to facilitate transition
to the community. See Ruie 1200-13-01-
.05(8)(0).

Part 3. Homemaker Services of Subparagraph {j) re-lettered as Subparagraph (I) of Paragraph (7) renumbered as
Paragraph (8) of Rule 1200-13-01-.05 TennCare CHOICES Program is deleted in its entirety and subsequent

parts renumbered accordingly.

Introductory Subparagraph (j) re-lettered as Subparagraph (l) of Paragraph (7) renumbered as Paragraph (8) of
Rule 1200-13-01-.05 TennCare CHQICES Program is amended by deleting the phrase “Subparagraph (i)" and
replacing it with the phrase “Subparagraph (k)" so that as amended introductory Subparagraph (1) shall read as

follows:
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)] Applicants who qualify as “Immediate Eligibles” are eligible only for certain HCBS covered under
CHOICES. They are not eligible for any other TennCare benefits, including other CHOICES
henefits. These HCBS, called Specified HCBS, -are listed below. The limits are the same as
those specified in Subparagraph{i} Subparagraph (k) above. When the limit is an annual limit,
the services used in the Immediate Eligibility period count against the annual fimit if the applicant
should become eligible for TennCare.

Introductory paragraph of Subparagraph {m) re-lettered as Subparagraph (o) of Paragraph (7) renumbered as
Paragraph (8) of Rule 1200-13-01-.05 TennCare CHOICES Program is amended by adding the phrase “or
CHOICES 3" after the number two "2" in the first sentence so as amended the introductory Subparagraph (o) shall
read as follows:

(o) Transition Aflowance. For CHOICES Members moving from CHOICES 1 to CHOICES 2 or
CHOICES 3. the MCO may, at its sole discretion, provide a Transition Allowance not to exceed two
thousand dollars ($2,000) per lifetime as a CEA lo facilitate transition of the Member from the NF to
the community. Items that may be purchased or reimbursed are limited to the following:

Introductory Subparagraph (a) of Paragraph (8) renumbered as Paragraph (8) of Rule 1200-13-01-.05 TennCare
CHOICES Program is amended by adding the phrase "and CHOICES Group 3" after the word and number
“Group 2" so as amended intreductory Subparagraph (a) shall read as follows:

(a) CD is a model of service delivery that affords CHOICES Group 2 and CHOICES Group 3 Members
the opportunity to have more choice and control with respect to certain types of HCBS that are
needed by the Member, in accordance with this Rule. CD is not a service or set of services.

Parts 3. and 4. of Subparagraph (a) of Paragraph (8) renumbered as Paragraph (9) of Rule 1200-13-01-.05
TennCare CHOICES Program are deleted in their entirety and replaced with new Parts 3. and 4. which shall read
as follows:

3. Upon completion of the comprehensive needs assessment, CHOICES Members detsrmined to
need Eligible CHOICES HCBS may elect to receive one or more of the Eligible CHOICES HCBS
through a Contract Provider, or they may participate in CD. Companion Care is available only
through CD.

4, CHOICES Members who do not need Eligible CHOICES HCBS shall not be offered the
opportunity to enroll in CD.

Introductory Subparagraph (b) of Paragraph (8) renumhbered as Paragraph (9) of Rule 1200-13-01-.05 TennCare
CHOICES Program is deleted in its entirety and replaced with a new Introductory Subparagraph (b) which shail
read as follows:

(b) CHOICES HCBS sligible for CD (Eligible CHOICES HCBS).

Subpart (i) of Part 1. of Subparagraph (b) of Paragraph (8) renumbered as Paragraph (2) of Rule 1200-13-01-.05
TennCare CHOICES Program is deleted in its entirety and replaced with a new Subpart (i) which shall read as
follows:

(i) Companion Care (available only to Members electing CD and in CGHOICES Group 2; not
available to CHOICES Group 3 members).

Subpart (iil) Homemaker Services of Part 1. of Subparagraph (b) of Paragraph (8) renumbered as Paragraph (8)
of Rule 1200-13-01-.05 TennCare CHOICES Program is deleted in its entirely and subsequent parts renumbered
accordingly.

Part 1. of Subparagraph (c) of Paragraph (8) renumbered as Paragraph (9) of Rule 1200-13-01-.056 TennCare
CHOICES Program is amended by adding the phrase “or CHOICES Group 3" at the end of the sentence so as
amended Part 1. shall read as follows:

1. Be a Member of CHOICES Group 2 or CHOICES Group 3.
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Part 1. of Subparagraph (d) of Paragraph (8) renumbered as Paragraph (9) of Rule 1200-13-01-.05 TennCare
CHOICES Program is deleted in its entirety and replaced with a new Part 1. which shall read as follows:

1. A CHOICES Group 2 or CHOICES Group 3 Member assessed to need one or more sEligible
CHOICES HCBS may elect to participate in CD at any time.

Subpart (i) of Part 1. of Subparagraph (f) of Paragraph (8) renumbered as Paragraph (8) of Rule 1200-13-01-.05
TennCare CHOICES Program is amended by adding the phrase “or CHOICES Group 3" at the end of the
sentence so as amended Subpart (i) shall read as follows:

(i}  The person is not enrolled in TennCare or in CHOICES Group 2 or CHOICES Group 3.

Subpart (i) of Part 1. of Subparagraph (i) of Pdragraph (8) renumbered as Paragraph (8) of Rule 1200-13-01-.05
TennCare CHOICES Program is amended by deleting the words and comma "Homemaker Services,” in the third
sentence so as amended Subpart (i) shall read as follows:

(il Members may hire family members, excluding spouses, to serve as Workers. However, a
family member shall not be reimbursed for a service that he would have otherwise
provided without pay. A member shall not be permitted to employ any person who
resides with the member to deliver Personal Care Visits, Attendant Care, Hememaker
Senvices; or In-Home Respite Care. A Member or his Representative for CD shall not be
permitted to employ either of the following to deliver Companion Care services:

Part 1. of Subparagraph (j) of Paragraph (8) renumbered as Paragraph (8) of Rule 1200-13-01-.05 TennCare
CHOICES Program is amended by adding the phrase “or CHOICES Group 3" after the word and number “Group
27 s0 as amended Part 1. shall read as follows:

1. A Competent Adult, as defined in this Chapter, with a functional disability living in his own
home, enrofled in CHOICES Group 2 or CHOICES Group 3, and participating in CD, or his
Representative for CD, may choose to direct and supervise a Consumer-Directed Worker in the
performance of a Health Care Task as defined in this Chapter.

Part 3. of Subparagraph (j) of Paragraph (8) renumbered as Paragraph (9) of Rule 1200-13-01-.05 TennCare
CHOICES Program is amended by adding the word “CHOICES" after the words “delivering Eligible” so as
amended Part 3. shall read as follows:

3. A Member shall not receive additional amounts of any service as a result of his decision to self-
direct health care tasks. Rather, the Health Care Tasks shall be performed by the Worker in the
course of delivering Eligible CHOICES HCBS already determined to be needed, as specified in
the POC.

Part 7. of Subparagraph (j) of Paragraph (8) renumbered as Paragraph (8) of Rule 1200-13-01-.05 TennCare
CHOICES Program is amended by adding the word “CHOICES” after the word “eligible” in the first sentence so
as amended Part 7. shall read as follows:

7. The Member or his Representative for CD will identify one or more Consumer-Directed Workers
who will perform the task in the course of delivery of eligible CHOICES HCBS. If a Worker
agrees to perform the Health Care Tasks, the tasks to be performed must be specified in the
Service Agreement. The Member or his Representative for CD is solely responsible for
identifying a Worker who is willing to pearform Health Care Tasks, and for instructing the paid
personal aide on the task{s) to be performed.

Subpart (iii) of Part 1. of Subparagraph (k} of Paragraph (8) renumbered as Paragraph (8) of Rule 1200-13-01-.05
TennCare CHOICES Program is amended by adding the word "CHOICES” after the word “Eligible” in the first
sentence so as amended Subpart (i) shall read as follows:

(iii) If a Member voluntarily withdraws or is involuntarily withdrawn from CD, any Eligible
CHOQOICES HCBS he receives, with the exception of Companion Care, shall be provided

§8-7040 (October 2011) 29 RDA 1693



through Contract Providers, subject to the requirements in this Chapter. Companion
Care is only available through CD.

ftem (11} of Subpart (i) of Part 2. of Subparagraph (k) of Paragraph (8) renumbered as Paragraph (9) of Rule 1200-
13-01-.05 TennCare CHOICES Program is deleted in its entirety and replaced with a new Item (Il) which shall
read as follows”

(n The person is no longer enrolled in gither CHOICES Group 2 or CHOICES Group

Subparagraph (c) of Paragraph (11) renumbered as Paragraph (12) of Rule 1200-13-01-.05 TennCare CHOICES
program is amended by deleting the words “Rule 1200-13-01-.10(6)" after the words “in accordance with" and
replacing them with the words “Rule 1200-13-01-.10(7)" so that as amended Subparagraph {c) shall read as
follows:

(c) Appeals related to the PAE process (including decisions pertaining to the PASRR process) are
processed by the Bureau’s Division of Long-Term Care in accordance with Rule-1200-13-01--10(6)

Rule 1200-13-01-.10(7}.

Statutory Authority: T.C.A. §§ 4-5-208, 71-5-105 and 71-5-109.

Subparagraph (b) of Paragraph (1) of Rule 1200-13-01-.08 Personal Needs Allowance (PNA), Patient Liability,
Third Party Insurance and Estate Recovery for Persons Receiving LTC is deleted in its entirety and replaced with
a new Subparagraph (b) which shall read as follows:

(b) The maximum PNA for persons participating in CHOICES Group 2 or CHOICES Group 3 is 300% of
the $SI FBR.

Subparagraphs (c) and (d) of Paragraph (2) of Rule 1200-13-01-.08 Personal Needs Aliowance (PNA), Patient
Liability, Third Party Insurance and Estate Recovery for Persons Receiving LTC are deleted in their entirety and
replaced with new Subparagraphs (c) and (d) which shall read as follows:

(c) For Members of the CHOICES 217-Like Group and the CHOICES At-Risk Demonstration Group, the
State uses institutional eligibility and post-eligibility rules for determining Patient Liability in the same
manner as specified under 42 C.F.R. §§ 435.217, 435.236, and 435.726 and Section 1924 of the
Social Security Act (42 U.S.C.A. § 1396r-5), if the HCBS were provided under a Section 1215(c)
Waiver. '

(d) For a Member of CHOICES Group 2 or CHOICES Group 3 receiving the Short-Term NF Care
benefit {for up to 90 days) or an Enrollee in one of the State’s Section 1915(c) Waiver programs
who is temporarily placed in a medical institution, i.e., a hospital, NF or ICF/MR (for up to 420 days
i litod-pri ; 90 days), if-admitted-on-or-after-3/1/2010); the post-eligibility
calculation shall be performed as if the individual is continuing to receive HCBS. The purpose is to
ensure that the individual can maintain a community residence for transition back to the community.
After 90 days, er120-days.-as-applicable; or as soon as it appears that the inpatient stay will not be
a short-term stay, whichever comes first, a CHOICES Group 2 or CHOICES Group 3 Member will
be transitioned to CHOICES Group 1, or a waiver participant must be disenrolled from the waiver,
and the institutional post-eligibility calculation shall apply.

Part 2. of Subparagraph (e) of Paragraph (2) of Rule 1200-13-01-.08 Personal Needs Allowance (PNA), Patient
Liability, Third Party Insurance and Estate Recovery for Persons Receiving LTC is deleted in its entirety and
replaced with a new Part 2. which shall read as foliows:

2. If a CHOICES Group 2 Member does not reside in a CBRA facility, i.e., the Member Is
receiving HCBS (including Companion Care) in his own home, and for all CHOICES

Group 3 members (who are not eligible to receive CBRA services). the Member must pay
his Patient Liability to the MCO. The amount of Patient Liability collected will be used to

offset the cost of CHOICES Group 2 or CHOICES Group 3 benefits or CEA services
provided as an alternative to covered CHOICES Group 2 or CHOICES Group 3 benefits
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that were reimbursed by the MCO for that month. The amount of Patient Liability
collected by the MCO cannot exceed the cost of CHOICES Group 2 or CHOICES Group
3 benefits (or CEA services provided as an alternative to CHOICES Group 2 or
CHOICES Group 3 benefits) reimbursed by the MCO for that month.

Statutory Authority: T.C.A. §§ 4-5-208, 71-5-105 and 71-86-108.

Rule 1200-13-01-.10 Medical (Level of Care) Eligibility Criteria for Medicaid Reimbursement of Care in Nursing
Facilities is deleted in its entirety and replaced with a new Rule 1200-13-01-.10 which shall read as follows:

1200-13-01-.10 MEDICAL (LEVEL OF CARE) ELIGIBILITY CRITERIA FOR MEDICAID REIMBURSEMENT OF
CARE IN NURSING FACILITIES, CHOICES HCBS AND PACE.

(N Definitions. See Rule 1200-13-01-.02.

(2) PreAdmission Evaluations and Discharge/Transfer/Hospice Forms

(a) A PAE is required in the following circumstances:
1. When a Medicaid Eligible-is admitted to a NF for receipt of Medicaid-reimbursed
NF Services.
2. When a private-paying resident of a NF attains Medicaid Eligible status.
3 When Medicare reimbursement for SNF services has ended and Medicaid Level

2 reimbursement for Level 2 NE services is requested.

4, When a NF Eligible is changed from Medicaid Level 1 to Medicaid Level 2
reimbursement, or from Medicaid Level 1 or Level 2 reimbursement to a Chronic
Ventilator or Tracheal Suctioning Enhanced Respiratory Care rate, except as
specified in Rule 1200-13-01-.10(5)(f).

5, When a NF Eligible is changed from Medicaid Level 2 reimbursement or an
Enhanced Respiratory Care rate to Medicaid Level 1 reimbursement, unless the
individual has an approved unexpired Level 1 PAE.

8. When a NF Eligible is changed from an Enhanced Respiratory Care rate to
Medicaid Level 2 reimbursement, unless the individual has an approved
unexpired Lavel 2 PAE.

7. When a NF Eligible requires continuation of the same LOC heyond the expiration
date assigned by the Bureau.

8. When a NF Eligible no longer requires the specific skilled nursing or rehabiiitative
services for which a Level 2 PAE was approved but requires other Level 2 care in
a NF.

(b)

ewsumstanses— NFs are reuuzred to comDIete and submlt to the'member’s MCO a

DlschargelT ransfer/Hospice Form any time a member. dtscharges from the facility or
stops receiving NF services in the facility, which shall include but is not limited to the

following circumstances:

LeveH—at—anether—faemty—e; CHOECES member transfers from one Nursmq i

Facility to another such facility.
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(c)

(d)

$8-7040 (October 2011)

stay).

CHOECES m.ember elects to recelve hosglce services (even |f Medlcare WI" be

responsible for payment of the hospice benefit).

“When a CHOICES member discharges home, with or without HCBS. 'In this

5. -

case, the NF is obligated to notify the MCO before the member is discharged .

from the facility and to coordinate with the MCO in discharge planning in order to
ensure that any home and community based services needed by the member will

be available upon discharge, and to avoid a lapse in CHOICES and/or TennCare
eligibifity.

~Upon the death of a CHOICES member.

A PreAdmission Evaiuation is not required in the foliowing circumstances:

1.

When a Medicaid Eligible with an approved unexpired Level 1 PreAdmission
Evaluation returns to the Nursing Facility after baing hospitalized.

When a Medicald Eligible with an approved unexpired Level 2 PreAdmission
Evaluation returns to the Nursing Facility after being hospitalized, if there has
been no change in the skilled nursing or rehabilitative service for which the
PreAdmissicn Evaluation was approved.

When a Medlcald Ellglb[e changes from Level 2 to Level 1 NFE _reimbursement if—
lcaid-reimbursed-Level-1-care and
shill has an approved unexpired Level 1 PreAdmission Evaluation.

I~

Ien

o>

To receive Medicaid co-paymeant when Medicare is the primary payer of Level-2
Skilled Nursing Facility care.

When a Discharge/Transfer/Hospice Form is appropriate in accordance with
(2)(b).

For authorization by an MCO of Ventilator Weaning services or short-term
payment at the Tracheal Suctioning Enhanced Respiratory Care rate for a person
who has just been weaned from the ventilatar, but who still requires short-term
intensive respiratory intervention. Medical necessity determinations and
authorization of Ventilator Weaning services and short-term payment at the
Tracheal Suctioning Enhanced Respiratory Care rate during the post-weaning
period will be managed by the Enrollee’s MCO.

7. When a person will be receiving hospice services in the NF.

If a NF admits or allows continued stay of a Medicaid Eligible without an approved PAE, it
does so at its own risk and in such event the NF shall give the individual a plain language
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(€)

written notice, in a format approved by the Bureau, that Medicaid reimbursement wili not
be paid uniess the PAE is approved and if it is not finally approved the individual can be
held financially liable for services provided, including services delivered prior to the

effective date of the PAE and enroliment in CHOICES Group 1, unless a thlrd party is
liable.

Except as specified in 1200-13-01-.10(2}(e}2., an approved PreAdmission Evaluation is
valid for ninety (90) calendar days beginning with the PAE Approval Date, unless an
earlier expiration date has been established by TennCare (see 1200-13-01-.10(2)(h)}. A

valid approved PreAdmission Evaluation that has not been used within ninety {80)
ca[endar days of the PAE Approva{ Date can must be updated w&thm—?»&‘é—day&ef—the—-—-—

: ; ' : . ation before itcan

be used For gurgoses of Medlcald relmbursed NF serwces, such update may be
completed only upon submission of a confirmed Medicaid Only Payer Date. To update
the PAE, the physician (in the case of NF services) or a Qualified Assessor (in the case

of HCBS) shall certify that the applicant's medical condition on the revised PAE Reguest
Date is consistent with that described in the initial certification and/or assessment and :
that Nursing Facility services, ‘or alternative HCBS, as applicable, are medically _ -

necessary for the applicant. If the individual's medical condition has significantly
improved changed such that the previously approved PreAdmission Evaluation does not
reasonably reflect the individual’s current medical condition and functional capabilities, a
new PreAdmission Evaluaticn shall be required,

1 A PAE that is not used within 365 days of the PAE Approval Date is-expired shall
expire and cannot shall not be updated.

2. A PAE shall also expire upon the person's discharge from a NF, unless:
(i) The person transfers to another NF:-.
(il -~ The perseon is discharged to the hospital and returns directly to the NF or

to another NF;

(i) The person is discharged home for therapeutic [eave and returns to the
NF within no more than ten (10) days;-.

(iv}  The person is discharged home and a request to fransition to CHOICES
Group 2 is submitted by the MCOtoT TennCare prior to the person’s -
discharge from the NF.

- For persons elecling hospice:

If :a_person receiving NF services elects to receive hospice, is disenrolied

from Group 1, and subsequently withdraws the hospice election and wishes
to re-enroll in CHOICES Group 1, the approved PAE may be used so long
as:

—{l}_the person has remained in the NE:

- {ll} the person’s condition has not changed;

~{lih no_more than thirty (30) days have lapsed since the person's

disenroliment from CHOICES Group 1; and
- {IVYNF LOC criteria have not changed.

{ii) if the person's condition has changed or if more than thirty (30} days

have lapsed since the person's disenroliment from CHOICES Group 1,
a hew PAE shall be required.

{iti} If the PAE effective date was prior to July 1, 2012, a new PAE must be

§5-7040 (October 2011)

submitted and the person must qualify based on the new NF LOC
criteria in place as of July 1, 2012.
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(f)

{a)

A PAE must include a racent history and physical or current medical records that support
the applicant's functional and/or skilled nursing or rehabilitative needs, as reflected in the
PAE. A history and physical performed within 365 calendar days of the PAE Request
Date may be used if the patient's condition has not significantly changed. Additional
Medical records (progress notes, office records, discharge summaries, etc.) may be used
to supplement a history and physical and provide current medical information if changes
have occurred since the history and physical was performed, or may be used in lieu of a

history and physical, sg long as the records provide medical evidence sufficientto -
support the functional and/or skilled or rehabilitative needs reflected in the PAE,

A PAE must be ceriified as follows:

®

$§8-7040 (October 2011)

1. - ‘Physician cetification shall be required for reimbursement of NF services and
enroliment into CHQOICES Group 1. Consistent with requi irements pertaining to
certification of the need for SNF care set forth at 42 CFR § 424.20, cetifi cation of
the need for NF care may be Derformed by a nurse practitioner or clinical nurse

specialist, neither of whom has a direct or indirect emgloyment relationshlg with
the facility but who is working in collaboration with a physician.

2. Certification of the level of care assessment by a Qualified Assessor shall be
required for all PAES.

A PAE may be approved by the Bureau for a fixed period of time with an expiration date
based on an assessment by the Bureau of the individual's medical condition and
anticipated continuing need for inpatient nursing care. Notice of appeal rights shall be
provided when a PAE is approved with an expiration date.

PASRR

1. All Individuals who reside in or seek admission to a Medicaid-certified Nursing
Facility must have a PASRR Level ] screen for mental illness and mental
retardation. The initial Level | screen must be completed prior to admission
to the Nursing Facility and submitted to TennCare regardless of:

{)] payer source;

(ii) whether the PASRR screening is positive or negative (including specified
exemptions); and

(iii) the level of nursing facility reimbursement requested.

2. If the Level | screen indicates the need for a PASRR Level [l evaluation of need
for specialized services for mental illness andfor mental retardation, the
individual must undergo the PASRR Level Il evaluation prior to admission to
the Nursing Facility.

Medicaid payment will not be available for any dates of Nursing Fagcility services rendered
prior to the date the PASRR process is complete and the individual has been determined
appropriate for nursing home placement. The PASRR process is complete when either:

1. TennCare has received a negative Level | PASRR screen form and no
contradictory information is subsequently received; or

2. For persons with a positive Level | PASRR screen (as submitted or upon review
and determination by the Bureau), the Bureau has received a certified exemption
or advance categorical determination signed by the physician; or a determination
by DMHDDDMH and/or BIBSDIDD, as applicable, that the person is appropriate
for NF placement. Determination by the Bureau that a Leve! Il PASRR
evaluation must be performed may be made:
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(i) Upon receipt of a positive PASRR screen from the NF or other
submitting entity;

(if) Based on TennCare review of a negative PASRR screening form or
history and physical submitted by a NF or other entity; or

(i) Upon review of any contradictory information submitted in the PAE
application or supporting documentation at any time prior to disposition

of the PAE.
(k) A NF that has entered into a provider agreement with the-Bureavor 2 TennCare MCO
shall assist a resident or applicant as follows:

1. The Nursing Facility shall assist a Nursing Facility resident or an applicant for
admission in applying for Medicaid eligibility and in applying for Medicaid-
reimbursed Nursing Facility care. This shall include assistance in properly
completing all necessary paperwork and in providing relevant Nursing Facility
documentation to support the PreAdmission Evaluation. Reasonable
accommodations shall be made for an individual with disabilities or, alternatively,
for a designated Correspondent with disabilities when assistance is needed with
the proper completion and submission of a PreAdmission Evaluation.

2. The Nursing Facility shall request a Notice of Disposition or Change from the
Department of Human Services upon tearning that a resident or applicant has, or
is ikely to have, applied for Medicaid eligibility.

)] The Bureau shall process PAEs independently of determinations of Medicaid eligibility by

DHS; however, Medicaid reimbursement for NF care shall not be available untif the

PASRR process has been completed, and both the PAE and financial eligibility have

been approved.

(3) Medicaid Reimbursement

(a)

S8-7040 (October 2011)

A NF that has entered into a provider agreement with the-Bureau-or-an-Enrcliss’s a
TennCare MCO is entitled to receive Medicaid reimbursement for covered services
provided to a NF Eligible if:

1. The Nursing Facility has completed the PASRR process as defined in
1200-13-01-.10(2)(i) above.

2. The Bureau has received an approvable PAE for the individual within ten (10)
calendar days of the PAE Request Date or the physiclan certification date,
whichever is earlier. The PAE Approval Date shall not be more than ten (10)
days prior to date of submission of an approvable PAE. An approvable PAE is
one in which any deficiencies in the submitted application are cured prior to
disposition of the PAE.

3.
in-HCBS. The NF has entered into the TennCare Pre Admission Evaluation -
System (TPAES) a Medicaid Only Payer Date.

4, The person has been enrolied into CHOICES Group 1.
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(b)

()

(d)

ixd

[

For a retroactive eligibility determination, the Bureau has received a Notice of
Disposition or Change and has received an approvable request to update an
approved, unexpired PAE within thirty (30) calendar days of the mailing date of
the Notice of Disposition or Change, so long as the person has remained in a NF
since the PAE was completed {except for short-term hospitalization). The
effective date of payment for NF services shall not be earlier than the PAE
Approval Date of the original approved, unexpired PAE that has been updated.

If the NF participates in the Enrollee’'s MCO, reimbursement will be made by the
MCO to the NF as a Network Provider. If the NF does not participate in the
Enrollee’'s MCO, reimbursement will be made by the MCO fo the NF as a non-
participating provider, in accordance with Rule 1200-13-01-.05(108).

Any deficiencies in a submitted PAE application must be cured prior to disposition of the
PAE to preserve the PAE submission date for payment purposes.

1.

Deficlencies cured after the PAE is denied but within thirty (30) days of the
original PAE submission date will be processed as a new application, with
reconsideration of the earlier denial based on the record as a whole (including
both the original denied application and the additional information submitted). I
approved, the effective date of PAE approval can be no earier more than ten
{10) days prior to the date of receipt of the information which cured the original
deficiencies in the denied PAE. Payment will not be retroactive back to the date
the deficient application was received or to the date requested in the deficient
application.

Once a PAE has been denied, the original denied PAE application must be
resubmitted along with any additional information which cures the deficiencies of
the original application. Failure to include the original denied application may
delay the availability of Medicaid reimbursement for nursing facility services.

The earliest date of Medicaid reimbursement for care provided in a Nursing Facility shall
be the date that al! of the following criteria are met:

1. Completion of the PASRR process, as defined in 1200-13-01-.10(2)(i) above;

2. The effective date of level of care eligibility as reflected by the PAE Approval
Date;

3. The effective date of Medicaid sligibility;-and

4. The date of admission to the Nursing Facility; and

5. The effective date of enroliment into CHOICES Group 1.

" -PAE Effective Dates Perfaining to Advance Determinations for Persons Not Enrolied in

§5-7040 (October 2011)

TennCare when the PAE is Submitted

4

Advance determination by TennCare that a person not enrolled in TennCare at
the time the PAE is submitted cannof be safely supported w1thm the array of

services and supports that would be available if the person were en rolled in

CHOiCES 3 and aggroval of NF LOC shall be effective for no more than thirty
(30) days, pending a comprehensive assessment and plan of care developed by
the MCO Care Coordinator once the person is eligible for TennCare and enrolled
in CHOICES Group 1 or 2.

if TennCare determines that an advance determination cannot be approved for
an applicant aiready admitted to a NF who is not enrolled in TennCare at the time

the PAE is submitted, but subsequently upon enroliment into CHOICES Group 3
and receipt of comprehensive docurmnentation submitted by the MCO, determines
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that the applicant’'s needs cannot he safely and appropriately met in the
community with the array of services and supports available in CHOICES Group
3, enroliment in CHOICES Group 3 will be terminated pursuant to 1200-13-01-
_05(5)(b}, and NF LOC will be approved. In such case, the effective date of NF
LOC and, subject to requirements set forth in TennCare Rule 1200-13-01-
.05{4){a). enrollment into CHOICES Group 1 will be the date that NF LOC would
have been effective had an advance determination been made.

(e} “Application of new LOC Criteria

The new LOC criteria set forth in 1200-13-01-.10(4) shall be applied to all persons
@_rolled into CHOICES on or after July 1, 2012, based on their effective date of

enrollment into the CHOICES program.

It is the date of enroliment into CHOICES and not the date of PAE submission
- approval or the PAE effective date which determines the LOC criteria which

~must be appiied.

2 - TennCare may, at its discretion, review a PAE that had been reviewed and
pgroved based ‘on the LOC NF criteria in place as of June 30, 2012, to
determine whether a person who will be enrolled into CHOICES on or after July

1,2012 meets the new LOC criteria. However, all persons enrolled into
CHOIGES with an effective date of enroliment on or after-July 1, 2012, shall

meet the ‘criteria in place at the time of enroltment, and in accordance with these
rules.

(B{d} A NF that has entered into a provider agreement with the-Bursau-oran a TennCare MCO
and that admits a Medicaid Eligible without completion of the PASRR process, and

without an approved PAE er-where-applicablean-approved-TransferForm does so
without the assurance of Medicaid reimbursement from-the-Bureau-orthe MCO.

(g¥e} Medicaid reimbursement will only be made to a Nursing Facility on behalf of the Nursing
Facility Eligible and not directly to the Nursing Facility Eligible.

(hi{f) A NF that has entered into a provider agreement with the Bureau-oran a TennCare MCO
shafl admit individuals on a first come, first served basis, except as otherwise permitted
by State and federal laws and regulations.

(4) Criteria for Reimbursement of Medicaid Level 1 Care in a Nursing Facility, CHOICES HCBS and
PACE

(a) The Nursing Facility must have completed the PASRR process as defined in
1200-13-01-.10(2)(1) above.

{b) The individual must be determined by DHS to be eligible for Medicaid reimbursement for
NF care.

(©) An individual must meet both of the following criteria in order to be approved:
1. Medical Necessity of Care:

{i) Persons receiving requesting Medicaid-reimbursed NF care
Care in a Nursing Facility must be expected to improve or ameliorate the
individual's physical or mental condition, to prevent a deterioration in
health status, or to delay progression of a disease or disability, and such
 care must be ordered and supervised by a physician on an ongoing
basis.

(if) Persons receiving requesting HCBS in CHOICES or PACE
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HCBS must be required in order to allow the person fo continue living
safely in the home or community-based setting and to prevent or delay .
placement in a nursing facility, and such HCBS must be specified in an
approved plan of care and needed on an ongoing basis.

() . The need for one-time CHOICES HCBS is not sufficient to meet
medical necessity of care for HCBS.

(I if a member's ongoing need for assistance with activities of daily

fiving and/or instrumentat activities of daily living can be met, as
determined through the needs assessment and care planning -
processes, through-the grows;on of assistance by family
members and/or-other caregivers, or through the receipt of -

er\uces available to the member through community resources
.. Meals on Wheels} or other payer sources (e.g.,’ Medtcare

the member does not require HCBS in order to continue living

safely in the home and communlty -based setting and to prevent
or delay placement in a nursing facitity.

2. Need for Inpatient Nursing Care:

W

- Persons receiving requesting care in a Nursing Facility

1) I

The individual must have a physical or mental condition, disability, or
impairment that, as a practical matter, requires daily inpatient nursing
care. The individual must be unable to self-perform needed nursing care
and must meet or-egual one (1) or more of the foliowing criteria on an
ongoing basis;

(- Have a total score of at [east nine (9) on the TennCare NF LOC
Acuity Scale; or -
{1l “Meet one or more of the ADL or related criteria specified in 1200-
13-61-.10(4)(c){2)(iii} on an ongoing basis and be determined by
TennCare to not qualify for enroliment in CHOICES Group 3 (see
TennCare Rule 1200-13-01-.08).

.Persons eligible to receive care in a NF, but receiving requesting HCBS

(i}

in CHOICES Group 2 or PACE

The individual must have a physical or mental condition, disability, or
impai irment that requires ongoing supervision and/or assistance with

activities of daily living in the home or community setting. - in the absence

of ongoing CHOICES HCBS or PACE, the person would require and
must qualify to receive NF services in order to remain eligible for HCBS.
The individual must be unable to self-perform needed nursing care and
must meet one {1} or more of the following criteria on an ongoing basis:

() " Have a total score of at least nine (9) on the TennCare NF LOC
. Acuity Scale; or
(I - Meet one (1) or more of the ADL or related criteria specified in
1200-13-01-.10{4)(c)(2)(iii}} on an ongoing basis and be -
determined by TennCare to not qualify for enroliment in
CHOICES Group 3 {(see TennCare Rule 1200-13-01'-'.05).

Persons not eligible to receive care in a NF, but at risk of NF glacemen

and receiving requesting HCBS in CHOICES Group 3 including Interim

CHOQICES Group 3.
The individual must have a physical er mental condition, disahility, or

impairment that requires ongoing supervision and/or assistance with
activities of daily living in the home or community setting. Iin.the absence

of ongoing CHOICES HCBS, the person would not be able to live safe{y
in the community and would be at risk of NF placement. The following
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criteria shall reflect the individual's capabilities on an ongoing basis and
not isolated, exceptional, or infrequent limitations of function in a -
generaily independent individual who is able to function with minimal

supervision or assistance. The individual musf be unable to self-perform

needed nursing care and must meet one (1) or more of the foliowing
criteria on an ongoing basis:

U]

v

Vil

Transfer - The individual is incapable of transfer to and from bed,
chair, or toilet unless physical assistance is provided by others
on an ongeing basis (daily or multiple times at leasf four days per
week),

Mobility - The individual requires physical assistance from
another person for mobility on an ongoing basis (daily or multiple
fimes at least four days per week). Mobility is defined as the
ability to walk, using mobility aids such as a walker, crutch, or
cane if required, or the ability to use a wheelchair if walking is not
feasible. The need for a wheelchair, walker, crutch, cane, or
other mobllity aid shall not by itself be considered to meet this
requirement.

Eating - The individual requires gastrostomy tube feedings or
physical assistance from another person to place food/drink into
the mouth (daily or at least four days per week). Food
preparation, tray set-up, and assistance in cutting up foods shall
not be considered to meet this requirement.

Toileting - The individual requires physical assistance from
another person to use the toilet or to perform incontinencs care,
ostomy care, or indwelling catheter care on an ongoing basis

(daily or multiple times at least four days per week).

Expressive and Receptive Communication - The individual is
incapable of reliably communicating basic needs and wants
(e.g., need for assistance with toileting; presence of pain) using
verbal or written language; or the individual is incapable of
understanding and following very simple instructions and
commands {e.g., how to perform or complete basic activities of
daily living such as dressing or bathing) without continual staff

intervention (daily or at least four days per week).

Orientation - The individual is disoriented to person (e.g., fails to
remember own name, or recognize immediate family members)
or is disoriented to place {e.g., does not know residence is a
Nursing Facility) daily or at least four days per week.

Medication Administration - The individual is not mentally or
physically capable of self-administering prescribed medications

(daily or at least four days per week) despite the availability of

fimited assistance from another person. Limited assistance
includes, but is not limited to, reminding when to take
medications, encouragement to take, reading medication iabels,
opening bottles, handing to individual, and reassurance of the
correct dose.

Behavior - The individual requires persistent staff intervention

(dally or at least four days per week) due to an established and

persistent pattern of dementia-related behavioral problems (e.g.,
aggressive physical behavior, disrobing, or repetitive elopement).
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{IX)  Skilled Nursing or Rehabilitative Services - The individual
requires daily skilled nursing or rehabilitative services at a
greater frequency, duration, or intensity than, for practical
purposes, would be provided through a daily home health visit.

(d) For continued Medicaid reimbursement of Medicaid-reimbursed-Level-1 care in & Nursing
Facility, an individual must continue to be financially eligible for Medicaid reimbursement
for Nursing Facllity Care and must

mestboth of the following continurf stay criteria
continue to meet NF LOC (including medical necessity of care and the need for inpatient

care) in place at the time of enroliment into CHOICES Group 1.

(e)

admiss;en prlor to Juiv '! 2012 who contmues to meet the LOC cnterla in place at the

time of enrollment into CHOICES Group 1 shalt continue to meet NF LOC for purposes of
enrolling in CHOICES Group 2, subject to requirements set forth in 1200-13-01-.05(3).

{0 - A Nursing Facility Eligible receiving HCBS in CHOICES Group 2 prior fo July 1,2012
shall be required to meet the NF LOC in place as of July 1, 2012, in order to qualify for -
Medicaid- reimpursed NF care unless TennCare determines that the person's needs can -

no onger be safely and cost-effectwe!y met in CHOICES Groug 2.

" (5) Criteria for Medicaid Level 2 and Enhanced Respiratory Care Reimbursement of Medicaid-Level—
2 Care in a Nursing Facility

(a) The Nursing Facility must have completed the PASRR process as defined in
1200-13-01-.10{2)(i) above.

(b) The individual must be determined by DHS to be eligible for Medicaid reimbursement for
NF care.

{c) An individual must meet both of the following criteria in crder to be approved for
Medicaid-reimbursed Medicaid Level 2 reimbursement of care in a Nursing Facility:

bas;s—The mdtwduat must meet NF LOC as def ned 'm 1200 13 01 10 4 above

2. Need for [npatient Skilled Nursing or Rehabilitative Services on a Daily Basis:
The individual must have a physical or mental condition, disability, or impairment
that requires skilled nursing or rehabilitative services on a daily basis or skilled
rehabilitative services at least five days per week when skilled rehabilitative
services constitute the primary basis for the approval of the PreAdmission
Evaluation. The individual must require such services at a greater frequency,
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(e)

§S-7040 (October 2011)

duration, or intensity than, for practical purposes, would be provided through a
daily home health visit. In addition, the individuat must be mentally or physically
unable to perform the needed skilled services or the individual must require
skilled services which, in accordance with accepted medical practice, are not
usually and customarily self-performed.

For interpretation of this rule, the following shall apply:

(i Administration of oral medications, ophthalmics, otics, inhalers,
subhcutaneous injections (e.g., fixed-dose insulin, subtherapeutic heparin,
and calcitonin), topicals, suppositories, nebulizer treatments, oxygen
administration, shall nct, in and of itself, be considered sufficient to meet
the requirement of {5)(c)2.

(i) Nursing observation and assessment, in and of itself, shall not be
considered sufficient to meet the requirement of (5)}{¢)2. Examples of
nursing services for which Level 2 reimbursement might be provided
include, but are not limited to, the following:

{n Gastrostomy tube feeding

)] Sterile dressings for Stage 3 or 4 pressure sores
(It Total parenteral nutrition

(IV}  Intravencous fluid administration

V) Nasopharyngeal and tracheostomy suctioning
(Vi)  Vendilator services

(iit) A skilled rehabilitative service must be expected to improve the
individual's condition. Restorative and maintenance nursing procedures
(e.g., routine range of motion exercises; stand-by assistance during
ambulation; applications of splints/braces by nurses and nurses aides)
shall not be considered sufficient to fulfill the requirement of (5){c)2.
Factors to be considered in the decision as to whether a rehabilitative
service meets, or continues to meet, the requirement of (5)(c)2. shall
inciude, but not be limited to, an assessment of the type of therapy and
its frequency, the remoteness of the injury or impairment, and the
reasonable potential for improvement in the individual's functional
capabilities or medical condition.

(iv) - - Effective July 1,.2012, level 2 NF reimbursement for sliding scale insulin
may be authorized for an initial period of no more than two (2) weeks for
residents with unstable blood glucose levels that require daily mohitoring
and administration of sliding scale insulin. - Approvat of such
reimbursement will require a physician's order and supporting

documentation including a plan of care for stabilizing the’ app[fcant’
blood sugar and transitioning to fixed dosing during the approval period.
Additional periods of no more than two (2) weeks per period, not to
exceed a maximum total of sixty (60) days, may be authorized upon
submission of a new PAE and only with a physician’s order and détailed
explanation reqarqu why previous efforts to stabilize and transition to

fixed dosing were not successful.

In order to be approved for Medicaid-reimbursed Level2 care in a NF at the Chronic
Ventilator rate of reimbursement, an individual must be ventilator dependent for at least
12 hours sach day with an invasive patient end of the circuit {i.e., tracheostomy cannula).

In order to be approved by the Bureau for Medicaid-reimbursed Level2-care in a NF at
the Tracheal Suctioning rate of reimbursement, an individual must have a functioning
tracheostomy and require suctioning through the tracheostomy, at a minimum, multiple
times per eight (8) hour shift. The suctioning must be required to remove excess
secretions and/or aspirate from the trachea, which cannot be removed by the patient's
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(f)

spontaneous effort. Suctioning of the nasal or oral cavity does not qualify for this higher
level of reimbursement. An MCO may authorize, based on medical necessity, short-term
payment at the Tracheal Suctioning Enhanced Respiratory Care rate for a person who
has just been weaned from the ventilator, but who still requires short-term intensive
respiratory infervention during the post-weaning period.

Determination of medical necessity and authorization for Medicaid reimbursement of
Ventilator Weaning services, or short-term payment at the Tracheal Suctioning Enhanced
Respiratary Care rate for a person who has just been weaned from the ventiiator, but
who still requires short-term intensive respiratory intervention shall be managed by the
Enrolleg’s MCO.

(6) TennCare Nursing Facility Level of Care Acuity Scale

(a)  Effective July 1, 2012, for alf new enroliments into CHOICES Groups 1:and 2, level of
- care (LOC) eligibility for TennCare-reimbursement of NF services shall be based on an
~assessment of the following measures:

1. The appiicant's need for assistance with the following Activities of Daily Living -
{ADLs}:.
(i} = Transfer;
{ii)_-_Mobility;
(iii) - Eating; and
(iv} - Toileting;

2. The applicant's level of independence (or deficiency) in the following ADL-related
funCtions:
(i} " Communication {(expressive and receptive);
(i) “Orientation {to person and place);
(i) Dementra related behaviors; and
(v) Se}f-admlnlg_t@tlon of medlcatlons and

3. 'The applicant's need for certain skilled andfor rehabilitative services.

(b)  _One ormore guestions on the CHOICES-Pre-Admission-Evaluation{PAE for NF LOC)
shall be used to assess each of the ADL or related measures specified above. There are
four (4) possible responses to each question.

(c} “Weighted Values
1. Interpretation of possible responses for all measures except behavior

(i~ “Always” shall mean that the applicant is aiways independent with that -

85-7040 (October 2011)

ADL or related activity.

(il “Usually” shall mean that the person is usually independent {requiring =
assistance fewer than 4 days per week}.
(i) *“Usuaily not" shall mean that the applicant is usually not independent
{requiring assistance 4 or more days per. week).
{iv) ““Never” means that the applicant is never independent with that ADL or
related activity.

2. Interpretation of possible responses for the behavior measure
(i) “Always” shall mean that the applicant always requires intervention for

dementia-related behaviors. _

(ii) “Usually” shall mean that the applicant requires intervention for -
dementia-related behaviors 4 or more days per week.

{iiy - “Usually not” shall mean that the applicant requires intervention for
dementia-related behaviors, but fewer than 4 days per week.

(iv) “Never” shall mean that the applicant does ncot have dementia-related
behaviors that require intervention.

3. The weighted value of each of the potential responses to a question regarding
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the ADL or related functions specified above when supported by the medical
evidence submitted with the PAE shail be as follows:

ADL (or related)

Condition Always | Usually | Usuaily | Never | Maximum | Maximum

guestion - | not individual | Acuity
Acuity Score
Score for the

Measure(s)
| Transfer Highest value of two | 0 1 3 4 4

Mobility measures 0 1 2 3 3 4

Eating 0 1 3 4 4 4

Toileting 1] 0 1 2 2

Incontinence Highest value of 0 1 2 3 3

care three questions for 3

Catheter/ the toilefing 0 1 2 3 3

ostomy care measure

QOrientation 0 1 3 4 4 4

Expressive Highest value of two | O ") 0 1 1

communication questions for the _

Receptive communication 0 [4] 0 1 1

communication measure

Self-

administration of | First questiononly; | 0 0 1 2 2 2

medication excludes SS insulin

Behavior 3 2 1 0 3 3

Maximum possible ADL (or related) Acuity Score 21 :

4. - The weighted value for each of the skilled and/or rehabilitative services for which

level 2 or enhar enhanced respiratory care NE reimbursement could be authorized

when determined_ by TennCare to be needed by the apghcant on.a daily basis or

at least five days per week for rehabilitative services, based on the medical
evidence submitted with the PAE shall be as follows:

Skilled or rehabilitative service

Maximum Individual Acuity Score

Ventilator

Frequent tracheal suctioning

| [fon

New tracheostomy or old tracheostomy requiring suctioning

| through the tracheostomy multlple times per day at less
frequent intervals, i.e., < every 4 hours

()

Total Perenteral Nutrition (TPN)

Complex wound care {i.e., infected or dehisced wounds)

Wound care for stage 3 or 4 decubitus

Peritoneal dialysis

Tube feeding, enteral

Intravenous fivid administration

Injections, sliding scale insulin

Injections, other IV, 1M

Isolation precautions

PCA pump

Occupational Therapy by OT or OT assistant

Physical Therapy by PT or PT assistant

Teaching catheterfostomy care

1€ [l | o |l | Qo | Joeie [ [N [ IND (IR (100 | G0
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Teaching self-injection

Other

Maximun Possible Skilled Services Acuity Score

[[S, 0 ) Lo ] [an]

5, ~ Conditions

(- Maximum Acuity Score for Transfer and Mobility

(i)

{ -Assessment of the need for assistance with transfer and the -
need for assistance with mobility are separate but overlapping .
measures of an applicant's physical independence {or = -
dependence) with movement.

{(ih “The maximum individual acuity score for transfer shall be four -
(4). _

(I} “The maximum individual acuity score for mobility shall be three -
(3).

(V) ~ - The highest individual acuity score among the transfer and
mobllity measures shall be the applicant's total acuity score ..
across both measures. _

(V) The maximum acuily score across both of the transferand -~ °
mobility measures shall be four {4}.

‘Maximum Acuity Score for Toiteting

() - “Assessment of the need for assistance with foileting shalt include

the foiiowmg
I “An-assessment of the applicant's need for assistance -

with toileting; N
. Whether the applicant is inconfinent,_and if so, the
degree fo whlch the applicant is independentin = -
incontinence care; and o
[l Whether the applicant requires a catheter andfor =~~~
ostomy, and if so, the degree o which the applicantis
_ ~ independent with catheter and/or ostomy care.

) The highest individual acuity score among each of the three (3
tol[étlng guestlons shall be the applicant's total acuity score for
the toiteting measure

] The maximum acuity score for toileting shall be two (2).

. Maximum Acuity Score for Communication

{iv)

()~ Assessment of the applicant’s level of independence (or -
deficiency) with communication shall include an assessment of
expressive as well as receptwe communication.

(I} - The highest individual acuity score across each of the two (2)
communication questtons shall be the applicant's total score for
the communication measure. _

(1D The maximum possible acuily score for communication shall be

one (1).

~ Maximum Acuity Score for Self-Administration of Medication

$8-7040 {October 2011)

(0 - Assessment of the applicant's level of independence (or ~ .~
deficiency) with self-administration of medications as an ADL-"
related function shall not: take into consideration whether the .

gphcant requlres slaqu scale insulin and the applicant's level of

independence in self-administering sliding scale insulin,

Siiding scale insulin shall be considered along with other skilled -
and/or rehabilitative services for which TennCare could authorize
level 2 NF reimbursement .

{ih The maximum individual acuity score for self-administration of

medication shall be two (2).
(V) The maximum individual acuity score for sliding scale insulin -~
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(d)

shall be one {1).

] Maximum Skilled Services Acuity Score
() - The highest individual acuity score across all of the skilled and/or

rehabilitative services shall be the applicant's total acuity score :
for skilled andfor rehabilitative services.

(15 The maximum possible acuity score for skilied and/or
rehabilitafive services shall be five (5).

Maxsmum Acuity Score

(e)

1. - The maximum possible acuity score for Activities of Daily Living {ADL) or related

deficiencies shall be twenty-one (21).

2. - The maximum possible acuity score for skilled and/or rehabilitative services shail

be five (5).

3. The maximum possible total NF LOC acuity score shall be twenty-six (26).

" Caleulating an Applicant's Total Acuily Score

1. Subiject to the conditions set forth in 1200-13-01-.10{6)(c)(5), an applicant's
acuity score for each functional measure (i.e., eatmq toileting, onentatlon
communication, self-administration of medlcat[on or behawor) orin the case of

transfer and mobifity, the applicant's acuity score across both measures shall'be
added in order to determine the applicant's total ADL or related acuity score (u
to a maximum of 21).

2. ' The applicant’s total ADL or related acuity score shall then be added fo the
applicant's skilled services acuity score (up to a maximum of 6) in order to
determine the applicant's total aculty score (up to & maximum of 26).

(67) PreAdmission Evaluation Denials and Appeal Rights

(a)

(b)

(c)

(d)

§8-7040 (Oclober 2011)

A Medicaid Eligible or the legal representative of the Medicaid Eligible has the right to
appeal the denial of a PreAdmission Evaluation and to request a-Gommissionere an
Administrative Hearing by submitting a written letter of appeal to the Bureau of TennCare|
Division of Long-Term Care, within thirty (30) calendar days of receipt of the notice of
denial.

If the Bureau denies a PAE, the individual will be notified in the following manner:

1. A written notice of denial shall be sent to the individual and, where applicable, to
the designated correspondent. A nofice of denial shali also be mailed-orfaxed
provided to the Nursing Facility. This notice shail advise the individual of the
right to appeal the denial decision within thirty (30) calendar days. The notice
shall also advise the individual of the right to submit within thirty (30) calendar
days either the original PreAdmission Evaluation with additional information for
review or a new PreAdmission Evaluation. The notice shall be mailed to the
Individual’'s address as it appears upon the PreAdmission Evaluation. if no
address appears cn the PreAdmission Evaluation and supporting documentation,
the notice will be mailed to the Nursing Fagcility for forwarding to the individuai.

2. if the PAE is resubmitted with additional information for review or if a new PAE is
submitted, and the Bureau caontinues to deny the PAE, another written notice of
denial shall be sent as described in {83{(7)(b)1

The individual has the right to be represented at the hearing by anyone of his/her choice.
The hearing will be conducted according to the provisions of the Tennessee Uniform
Administrative Procedures Act.

Reasonable accommodations shall be made for individuals with disabilities who require
assistance with an appeal.
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(e)

Any notice required pursuant to this section shall be a plain l[anguage written notice.

When a PAE is approved for a fixed period of time with an Expiration Date determined by
the Bureau, the individual shall be provided with a notice of appeal rights, including the
opportunity to submit an appeal within thirty (30) calendar days prior-to-the Expiration-
Date-beingreached of receipt of the notice of denial. Nothing in this section shall
preciude the right of the individual to submit a new PAE establishing medical necessity of
care when the Expiration Date has been reached.

Statutory Authority: T.C.A. §§ 4-5-208, 71-5-105 and 71-5-109.

S$8-7040 (October 2011)
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| certify that this is an accurate and complete copy of an emergency rule(s), lawfully promulgated and adopted.

Date:

Signature:

Name of Officer: _Patti Killingsworth

Chief, Long-Term Services and Supports, Bureau of
TennCare

Title of Officer: _Tennessee Department of Finance and Administration

Subscribed and sworn to before me on;

Notary Public Signature:

My commission expires on:

All emergency rules provided for herein have been examined by the Attorney General and Reporter of the State
of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures Act,
Tennessee Code Annotated, Title 4, Chapter 5.

Robert E. Cooper, Jr.
Attorney General and Reporter

Date
Department of State Use Only

Filed with the Department of State on;

Effective for: *days

Effective through:

* Emergency rule(s) may be effective for up to 180 days from the date of filing.

Tre Hargett
Secretary of State
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Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 "any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on focal governments.” (See Public Chapter Number 1070
(http://state.tn.us/sosfacts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

The rules are not anticipated to have an impact on local governments.
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Additional Information Required by Joint Government Operations Committee
All agencies, upen filing a rule, must aiso submit the following pursuant to T.C.A. § 4-5-226(i){1).

{A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

The rules allow for changes to the Nursing Facility Level of Care requirements for entry into CHOICES,
TennCare’s program of long-term services and supports for individuals who are elderly or physically disabled.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

The Rules are lawfully adopted by the Bureau of TennCare in accordance with T.C.A. §§ 4-5-208, 71-5-105 and
71-56-108.

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

The persons and entities most directly affected by these rules are the TennCare enrollees, providers and the
managed care contractors. The governmental entity most directly affected by these Rules is the Bureau of
TennCare, Tennessee Depariment of Finance and Administration.

{D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule;

| The Rules were approved by the Tennessee Attorney General. No additional opinion was given or requested.
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